
 
 
 
Commissioner’s Office 
500 Lafayette Road, St. Paul MN 55155 

July 30, 2018 

Daniel P. Wolf 
Executive Secretary 
Minnesota Public Utilities Commission 
12 7th Place East, Suite 350 
St. Paul, MN 55101-2147 

RE:  Agency Comments on Enbridge’s Line 3 Certificate of Need Compliance Filings, PUC Docket Nos. 
PL-9/CN-14-916 and PL-9/PPL-15-137  

Mr. Wolf: 

The Minnesota Department of Natural Resources (DNR) has reviewed Enbridge’s compliance filings for: 

• Landowner Choice Program 
• Parental Guarantee for Environmental Damages 
• Decommissioning Trust Fund 
• General Liability and Environmental Impairment Liability Insurance 
• Neutral Footprint Program 

Although DNR is not an official party to the proceedings, we have assisted Department Commerce in the matter 
and Department of Commerce also asked DNR to review the subject filings.  

The comments below are provided to assist the Public Utilities Commission in determining the sufficiency of 
Enbridge’s filings.  DNR’s comments are confined to those issues within our areas of expertise as a natural 
resource manager and regulator.  Responsible for 5.6 million acres of land, or approximately 11% of all land in 
Minnesota, DNR is Minnesota’s largest public land manager.  In addition to DNR’s various regulatory authorities 
that are well-known to the PUC through this project, DNR administers Minnesota’s mineral leasing and mine 
reclamation programs and thus has extensive experience with financial assurance mechanisms, including 
insurance and corporate guarantees. 

Landowner Choice Program (Program) 

• Independent third party resources made available to the landowners should have a duty to represent 
the landowners’ interests.  

o Enbridge proposes that the independent third party engineering firm not be an advocate for any 
party in the Landowner Choice Program and could not give legal advice.  DNR certainly agrees 



that engineering experts should not be giving legal advice.  However, given the significance of 
the project and the long-term impact of a landowner’s decision on whether or not to have the 
pipe removed, the engineering professionals made available to landowners should be both 
independent from Enbridge and have an affirmative duty to represent the landowners’ best 
interests.   

o In addition to engineering professionals, landowners should also have the ability to access 
private attorneys at no cost to the landowners.  Landowners should be able to receive advice 
about their legal rights and options.  A mechanism should be established allowing landowners to 
retain private attorneys paid for through a fund financed by Enbridge.   

o To better wall off the independent professionals from the company, Enbridge should not have a 
say in which professionals are hired, should be removed from the contracting process, and 
should be removed from management of the independent professionals.  It would provide more 
independence if Enbridge placed money into a fund to pay for the independent professionals 
but did not have other involvement in running this aspect of the Landowner Choice Program.    

• DNR has concerns with the proposed 5-year decision period and believes, at minimum, it needs 
clarification and refinement. 

o The 5-year decision period could potentially conflict with landowners’ rights under private 
easements, permits, or other agreements relating to the current Line 3 between such private 
landowners and Enbridge.  The Program should clarify that any rights landowners have under 
private agreements with Enbridge would not be abridged by reason of the Landowner Choice 
Program.   

o There should be express provisions in the Landowner Choice Program indicating that the 5-year 
period would be tolled if litigation or administrative procedures delay the timing of the Line 3 
replacement or the Program.   

o The timeline of the Program needs to contemplate the potential that environmental review 
would be required.  It is uncertain at this time whether environmental review would be required 
for removal work.  The segmented nature of the removals, both temporally and spatially, could 
complicate determination of the scope of the project for environmental review purposes.   

o Based on the PUC Commissioners’ discussions during their deliberations, DNR understands the 
Commission’s intent not to be a rigid 5-year decision period.   

• Generally speaking, the provisions in Attachment 2A discussing landowner compensation lack specificity.   
o The information states landowners will be compensated if the pipe is deactivated in place.  The 

attachment indicates compensation will be “roughly equivalent” to the payments for the 
deactivation process for the Canadian portion of the project.  Additional information about 
these payments is needed, such as a payment formula or minimum payment amount.     

o There are no details about the amount of compensation for temporary workspace, crop 
damages, and other damages during or after removal of the pipe and appurtenances.  Enbridge 
should provide additional information on how these payment amounts would be determined.   

• It appears the intent is for the Landowner Choice Program to apply to public lands.  The Program should 
clarify that it does not abridge the State’s rights under public permits and licenses for the existing line.   

• The document states that subsequent purchasers would be bound by the previous landowner’s decision 
consistent with established principles. This could be an issue if the pipeline causes harm to the 
environment after the property changes hands.  There should be a provision stating that, if the pipe 
subsequently causes demonstrable harm to the environment, then future landowners would have a 



right to have it extracted at Enbridge’s expense, subject to any necessary environmental review and 
permitting.  

• The Program as proposed does not appear to currently contemplate how it would work for parcels that 
have multiple owners.  For example, would all owners receive notifications and have a say in the 
decision?  There need to be additional protections and safeguards built in for situations where there are 
multiple owners of a particular parcel.   

• Removal work will be a large, scattered land-disturbing activity.  Enbridge’s filing acknowledges that its 
ability to remove a segment of pipe is contingent upon receiving all required permits from applicable 
permitting agencies.  To make it clear that required permits and approvals would be by no means 
guaranteed, it is recommended that the Program expressly indicate that it does not supersede any 
applicable laws or regulations.  Department of Natural Resources permits, including but not limited to 
Endangered or Threatened Species Taking Permits and Public Waters Work Permits, may apply to the 
project.    

• Enbridge should conduct Natural Heritage Information System checks as part of evaluating each 
potential removal to identify rare resources within the vicinity of the removal to minimize impacts to 
rare resources.   

• The spread of invasive species is a major concern for the State of Minnesota, especially with a project of 
this magnitude.  Enbridge should comply with all applicable laws, regulations, and best practices to 
minimize or avoid the spread of invasive species.   

Parental Guaranty for Environmental Damages 

• The assignment language in Section 10 of the Guaranty should not allow assignment to a parent or 
affiliate of Enbridge Inc. without the State’s consent.   

• There is a conflict in the language of the definitions section and Attachment 1 regarding the term “final 
non-appealable orders or judgments.”  In the definitions of “Payment Default” (1.vi) and “Performance 
Default” (1.vii), Enbridge is stating that orders and judgments are to be “final non-appealable” in nature 
in order to trigger Enbridge’s liability on the guaranty.  However, in Attachment 1, page 3, Enbridge 
states that the term “final” does not necessarily mean that all avenues of appeal have been 
exhausted.  DNR strongly recommends that the term “non-appealable” be stricken or clarified.  
Minnesota should be able to collect on the parental guaranty once a decision is final within the agency 
or court with jurisdiction and should not be delayed by appeals in other venues.    

• The parental guaranty does not include a provision for handling emergency situations when immediate 
action is necessary.  The guaranty should ensure timely access to funds in such emergency situations. 

Decommissioning Trust Fund 

• DNR has the same comments as those submitted by Assistant Attorney General Peter E. Madsen, 
attorney for DOC-DER, in the letter dated July 20, 2018, filed as document number 20187-145103-01.   

General Liability and Environmental Impairment Liability Insurance 

• It appears that some portion of Enbridge’s existing General Liability policies are issued by affiliated 
insurance companies.  Enbridge should strictly comply with DOC-DER’s recommendation that the 
policies be purchased from insurance companies with no controlling economic ownership ties to 
Enbridge.    



• Enbridge has put significant caveats in its comments relating to the company’s agreement to obtain the 
insurance policies.  For example, Enbridge states in several places that it will comply with the 
requirements as long as policies are available on “commercially reasonable terms.”  Enbridge also states 
that it “will attempt” to procure the required Environmental Impairment Liability policy and “will seek” 
the $10 million coverage increases every five years. These qualifiers and caveats render the condition 
unenforceable and should be removed so that the company is fully bound to procure and maintain the 
policies.  If Enbridge finds the necessary products to unavailable on reasonable terms at a future point in 
time, then it would need to address the situation with the PUC at that point.  This is the approach DNR 
takes with insurance as part of financial assurance for mining operations. 

Neutral Footprint 

1. Enbridge is proposing a net zero replacement only for merchantable timber.  This deviates from PUC’s 
directive because there is significant vegetation and tree loss beyond the merchantable timber category. 
The Enbridge approach also deviates from the PUC directive that calls for the company to carry out “a 
tree replacement program that plants a new tree on public land in Minnesota for each tree removed…”. 
Although DNR is not opposed to a replacement program on private lands, there should be the ability for 
replacement on both public and private lands.  This proposal is to set up a Tree Fund for local projects 
which may preclude planting on public lands depending on the purpose of the third party conservation 
organization.  

2. The Enbridge document is not clear on how the net zero standard is calculated for the tree for tree 
replacement. The proposal allows for mitigation and conservation to be used to offset the tree 
replacement such as mitigation for wetlands. Depending on the specific mitigation or conservation that 
occurs, this reduction in tree replacement could not be responsive to a net zero target.  Also Enbridge 
states they would utilize high resolution photography, as-built GIS data OR survey data for identification 
of tree resources. High resolution photography alone may not give an accurate accounting of tree 
removal. 

Sincerely, 

 

Randall Doneen 
Environmental Review Unit Supervisor 

CC: Bill Grant, Department of Commerce 

Equal Opportunity Employer 
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