
 

 

 

 

July 30, 2018 
 
Daniel P. Wolf  
Executive Secretary  
Minnesota Public Utilities Commission  
121 Seventh Place East, Suite 350  
Saint Paul, MN 55101-2147 
By e-filing only 
 

Re: In the Matter of the Application of Enbridge Energy, L.P. for a Routing Permit for 
the Line 3 Replacement Project, MPUC Dkt. No. CN-14-916. 

 
Dear Mr. Wolf, 
 

This letter is e-filed in the above matter in response to Enbridge’s Compliance Filing of 
July 16, as provided in the Commission’s Notice of July 11.  The Band asks that the Commission 
require Enbridge to revise its compliance submissions as provided herein, and then resubmit for 
additional comment and Commission approval.  By copy of this letter, all parties are also 
electronically served.  Thank you.   

 
 

Sincerely,  
 

 
 
Encl. 
 
c: Official Service list (via e-service) 
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Response of Intervenor Fond du Lac Band of Lake Superior Chippewa  
to Enbridge Compliance Filing of July 16, 2018 

 

A. Parental Guaranty (Attachment 1) 

1. In the first paragraph, “Tribe” should not be included in the definition of “person” 
but as a standalone entity in the same manner as the State.1  This is to avoid confusion because an 
Indian tribe typically is not considered to be a “person” for purposes of most state, federal, and 
tribal laws.  Corresponding language should be reflected throughout the Guaranty and any other 
related documents: 

GUARANTY, effective as of the date executed by Enbridge Inc. (the “Guarantor”), 
in favor of the State of Minnesota including all agencies and political subdivisions 
thereof (the “State”), any Tribe (as defined below), and any person damaged by an 
Occurrence (as defined below) (collectively, the “Beneficiaries” or, individually, 
“Beneficiary”).  

2. The parental guaranty should clearly state that it is to pay for environmental damage 
arising from the construction, operation and maintenance of Replacement Line 3, or removal of 
existing Line 3.  Currently, the second “Whereas” clause in the guaranty does not include 
“maintenance” or acknowledge activities related to removal of the existing Line 3 at the request 
of Landowners or tribes.2  The Parental Guaranty should cover both damages as a result of 
maintenance activities and activities associated with removal of the pipeline.  Enbridge itself 
recognizes the risks associated with deactivating and removing the existing Line 3.3  It is also 
important to note that any removal activities within an Indian Reservation will require a separate 
agreement with the particular tribe on the scope and responsibilities of Enbridge during removal. 

3. The definition of “Damages” should be revised to make it consistent with the 
extension of the Parental Guaranty to expressly protect Indian tribes in Minnesota.4  The proposed 
revision will ensure that tribes that have separate agreements with Enbridge regarding the removal, 
routing or operation of the Project will be able to recover under the Guarantee in the same manner 
as the State.  The definition should be revised as follows:  

“Damages” means (B) any action the Guaranteed Party is legally liable to take to 
remedy a Performance Default according to the terms of (a) a written settlement 
between the Guaranteed Party and the State or any Tribe or (b) a final non-

                                                        
1 Enbridge Compliance Filing (July 16, 2018), Attach. 1A at 1, eDocket No. 20187-144948. 
2 Id.  
3 See e.g., Test. of Barry Simonson (Enbridge), eDocket Nos. 65-2500-32764 and 65-2500-
33377 (Jan. 31, 2017) at 27-28 (“Excavator damage to operating pipelines is one of the leading 
causes of pipeline failure.”); id. at Sched. 6 at 7 (“Environmental hazards associated with pipe 
removal are related to the disturbance of the soil, potential impacts to the groundwater, and 
potential impacts to human activities, natural wildlife and vegetation.”).   
4 Enbridge Compliance Filing (July 16, 2018), Attach. 1A at 1, eDocket No. 20187-144948. 
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appealable order or judgment by an agency, political subdivision, or court of 
competent jurisdiction. 

4. Part (B) of the definition of “Notice of Demand”5 should be revised to include tribes 
consistent with the extension of the Parental Guarantee as follows: 

(B) a written notice by the State or any Tribe to the Guarantor after the occurrence 
of a Performance Default, in each case setting forth a description of the applicable 
Damages, the applicable Default, the remaining amount of Damages required to be 
paid in connection therewith with respect to any Payment Default, and containing 
a statement that the Beneficiary is giving Notice of Demand pursuant to this 
Guaranty. 

5. The definition of “Occurrence” should be revised to make clear that it includes 
either a sudden or long and slow leak (such as a “pinhole” leak, which can also lead to a relatively 
large release before detection).6  This will ensure that the Parental Guarantee will cover 
environmental damage for any type of incident regardless of a timing requirement.  The definition 
should be revised as follows: 

“Occurrence” means any release from the Project, however occasioned and 
whether sudden or slow (such as a “pinhole” leak), including, but not limited to, 
through accident, rupture, spill, leak or other similar incident. 

6. To protect tribal interests, the definition of “Performance Default” should be 
revised to make it consistent with the proposed changes to the definition of “Damages.”  The 
definition should be revised as follows: 

“Performance Default” means the failure or inability of the Guaranteed Party to 
perform: (1) any required modifications included within the Certificate of Need or 
the conditions included with the Route Permit issued by the Commission to the 
Guaranteed Party for the Project, as reflected in [cite Commission Orders], 
including without limitation, implementation of the Landowner Choice Program 
for existing Line 3 and establishment of the Decommissioning Trust Fund for the 
Project, as determined pursuant to a final non-appealable order or judgment by the 
Commission or court of competent jurisdiction; or (2) any requirement pursuant 
to an agreement with any Tribe.  

7. The definition of “Tribe”7 should be revised to be consistent with federal law as 
follows: 

“Tribe” means any federally recognized Indian tribe, band or other group or 
community of Indians with a reservation under the jurisdiction of the United States 
Government located in Minnesota, and which is recognized as eligible for the 

                                                        
5 Id. at 2. 
6 Id. 
7 Id. 
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special programs and services provided by the United states to Indians because 
of their status as Indians. 

8. The Commission should further clarify the process in Paragraph 6 “Nature of 
Guaranty”8 for the State, through the Commission, to approve of any sale of the Guaranteed Party 
to a non-affiliated entity in which the Guarantor’s obligation with respect to the Obligations of the 
Parental Guarantee will be assigned.  Any process must provide public notice and comment and 
allow the participation of interested parties, including tribes.  

9. Additional language should be added at the end of the following paragraph to 
ensure it is comprehensive:   

Under the Parental Guaranty, Enbridge Inc. is voluntarily and expressly submitting 
to jurisdiction in Minnesota in an action, agreeing that Minnesota law will apply, 
and waiving arguments that Minnesota is not a convenient forum.  Enbridge, Inc. 
also waives any other defenses it could raise against Minnesota jurisdiction.9     

10. Contact information for the Band and other Tribes covered hereunder must 
be listed under Demands and Notices as “Tribal Beneficiaries,” along with contact 
information.10 

11. At the end of the Parental Guaranty,11 the signature line for the State should also 
acknowledge that the State or Commission is accepting and agreeing to the Guaranty on behalf of 
all other Beneficiaries. 

B. Financial Information; Enbridge Risk Consequence Calculation (Attachment 1C) 

Enbridge’s ongoing reporting and spill modeling for a full-bore rupture at maximum design 
capacity and with maximum drain down effect should not just focus on a range of high 
consequence areas (“HCAs”) in Minnesota.12  Enbridge must extend reporting and modeling to 
land areas within any Indian reservation, if applicable, and/or identified land areas of special 
concern or importance to the Band and other tribes (including the 1854 Ceded Territory and other 
treaty-ceded territories).  Enbridge’s analysis of the potential costs, including clean-up costs, for a 
full-bore rupture should be applied not only to the range of HCAs but to those other areas as well. 

The Band and other tribes should be provided a copy of the annual financial compliance 
filings that Enbridge files with the Commission.  Any process established by the Commission 
related to the adequacy or inadequacy of Enbridge’s financial resources should be a public process 
in which tribes and others can participate.  

                                                        
8 Id. at 3. 
9 Id. at 4.  
10 Id. at 4.  
11 Id. at 6. 
12 Id. at Attach. 1C. 
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C. Landowner Choice Program (Attachment 2A) 

1. The Landowner Choice Program13 must include a separate provision that 
recognizes that Indian reservations and, in particular, lands held by Indian tribes and individual 
Indians, are subject to federal and tribal law.  The provision must further recognize that Enbridge 
must negotiate separate agreements with tribes in Minnesota, including the Band, whose land is 
crossed by old Line 3 and regarding the removal or decommissioning of any portion of the old 
Line 3 consistent with the requirements of federal and tribal law.   

2. Within an Indian reservation, at the request of the tribe, Enbridge should also be 
required to offer compensation to individual land owners (including to Indian allottees or fee 
landowners) to remove the old Line 3 rather than offering compensation to decommission and 
abandon old Line 3.  By offering compensation to landowners to leave old Line 3 in place, 
Enbridge is encouraging landowners not to seek removal.  Within an Indian reservation, tribes 
should be able to determine whether the incentive should instead be used to remove old Line 3 in 
order to more broadly protect land and resources within their reservation boundaries.  

3. Tribes should also have access to the Independent Third-Party Engineer and 
Enbridge must be required to provide Tribal Monitors for all construction work.  The Landowner 
Choice Program should include the following, additional language: 

The Landowner Choice Program is applicable to lands of any type within an 
Indian reservation solely to the extent also authorized under tribal and federal 
law, and subject to any terms under an agreement with the tribe.  

4. The Landowner Choice program should be available indefinitely, and to 
subsequent landowners, not limited to five years.14    

5. To the extent that there are disputes between landowners and Enbridge 
regarding the unavailability of permits or any other reasons why removal is allegedly not 
available, there should be a mechanism for bringing these disputes back to a third-party 
decisionmaker and/or the Commission.15   

6. Rather than a general cross-reference to a Contaminated Site Management 
Plan (“CSMP”) submitted for a defunct, earlier project, a specific CSMP for this Project 
must be submitted for party comment and Commission approval.16   

7. For any Tribal Monitor to be used within the 1854 Ceded Territory, the 
Band should be consulted in hiring.17  

                                                        
13 Id. at Attach. 2A. 
14 Id. at 2. 
15 Id. at 3. 
16 Id. at 4 n. 2. 
17 Id. at 5. 
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D. Decommissioning Trust Fund (Attachment 3A) 

  The Band supports the creation of a Decommissioning Trust Fund to address future 
abandonment, decommissioning, or deactivation of the Replacement Line 3.18  The Fund should 
be available for activities related to removal and remediation of all or portions of new Line 3.  
Additionally, the Band other tribes must be consulted in the development of the Trust Fund. 

  The Band also supports the positions of the DOC-DER on the structure and requirements 
of the Fund, including as the DOC-DER stated in its recent letter.19  The Band agrees with the 
DOC-DER that profound state and federal law changes are not needed in order to set up the Fund. 

E. Implementation of REC Purchases and Tree Replacement Program (Attachment 4) 

Enbridge should be required to consult with the Band and other Indian tribes regarding:  
(1) the locations for tree conservation and/or tree planting; and (2) other mitigation for wetlands 
and other impacted natural resources that are tribally significant and that will promote a neutral 
footprint.  It is insufficient simply to work with the state and a “reputable third party conservation 
organization” to make these decisions within the 1854 Ceded Territory.20  Enbridge should also be 
required to provide copies of any reports provided to the Commission to the Band and other tribes. 

F. General Liability and Environmental Impairment Liability Insurance Modifications 
(Attachment 5A) 

It is unclear why Enbridge omitted tribes as additional insureds in this submission.21  Under 
the Commission’s verbal order on June 28, Enbridge is required to add to their General Liability, 
EIL or any other insurance that it is able to obtain, the Band and other tribes in Minnesota as 
additional insureds.  The Band is strongly in support and views this measure as essential, given the 
Commission’s decision to allow a larger pipeline to replace the existing Line 3 either across the 
1854 Ceded Territory in close proximity to the Band’s Reservation and possibly through the Fond 
du Lac Reservation.  Enbridge should also be required to share its certificates of liability insurance 
with the Band and other tribes in Minnesota (which can be issued subject to a confidentiality 
agreement, if necessary).  

Additionally, Enbridge attempts to modify or reject various DOC-DER recommendations 
regarding various insurance issues, stating that it “will continue to comply with this requirement 
as long as such policies are available on commercially reasonable terms in the future.”22  This 
statement is unreasonably vague and essentially provides Enbridge with the ability to make the 
determination, solely within its own judgment and not based on any objective standard, on whether 
to obtain additional insurance.   The Commission should impose enforceable, clear standards on 
this and all other Enbridge conditions.   

                                                        
18 Id. at Attach. 3A. 
19 DOC-DER Ltr. re. Decomm. Trust (July 20, 2018), eDocket No. 20187-145103. 
20 Enbridge Compliance Filing (July 16, 2018), Attach. 4, eDocket No. 20187-144948. 
21 Id. at Attach. 5A. 
22 See, e.g., id. at 1, Table 1.   
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The Band supports the original DOC-DER recommendations for all aspects of insurance 
the Enbridge should be required to maintain unless there is a sufficient showing that no such 
coverage is available on the market.  To the extent that Enbridge claims it cannot obtain policies 
in the future, the PUC should require Enbridge to provide evidence that no such policy is available 
before allowing Enbridge to completely sidestep this important requirement.   

 


