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HONOR THE EARTH COMMENTS ON  
ENBRIDGE COMPLIANCE FILING  

ON MODIFICATIONS TO CERTIFICATE OF NEED 
 
 On July 11, 2018, the Minnesota Public Utilities Commission (“Commission”) issued a 

Notice requiring that Enbridge Energy, Limited Partners (“Enbridge”) “file its proposed terms 

and conditions for  the following as a compliance filing by Monday, July 16, 2018:  

 Parental Guarantee for Environmental Damages 

 Landowner Choice Program  

 Decommissioning Trust Fund 

 Neutral Footprint Program  

 General Liability and Environmental Impairment Liability Insurance” 
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The Notice also authorized parties to file comments on Enbridge’s compliance filing by Monday, 

July 30, 2018.  On July 16, Enbridge filed its compliance filing, and in response Honor the Earth 

provides the Commission with the following comments.  

COMMENTS 

I. COMMENTS ON PARENTAL GUARANTY 

Enbridge included a discussion of its parental guaranty by Enbridge Inc., as well as draft 

language for a parental guaranty (“Guaranty”) in the form of a contract that would be executed 

by Enbridge Inc., Enbridge Energy, Limited Partnership, and the State of Minnesota, though 

Enbridge did not suggest an agency that would serve as the agent of the State.  This being said, 

the beneficiaries of the Guaranty include the State of Minnesota and “any person” damaged by 

an “Occurrence” including but not limited to “any federally recognized Indian tribe with a 

reservation under the jurisdiction of the United States Government located in Minnesota.”   

Since the Guaranty is essentially a contract between the State, Enbridge Inc., and 

Enbridge Energy, Limited Partnership, the Commission should review it not as a general policy 

document but as a legally binding contract that would be interpreted by a court in accordance 

with Minnesota contract law.  Thus, the Commission should read the Guaranty closely and reject 

any language that is ambiguous or unfavorable to the State and other potential beneficiaries of 

the Guaranty.   

As discussed below, the draft parental guaranty is deficient with regard to a number of its 

terms.   

Guaranty Paragraph 1. Definitions 

Subsection (iv) of Paragraph 1 defines the term “Obligations” to mean: 

any Damages, or monetary obligations incurred during the 
pendency of any insolvency of the Guaranteed Party, regardless of 
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whether allowed or allowable in such proceeding. [Emphasis 
added.] 

 

COMMENT:  As written, the “Obligations” of Enbridge Inc. are limited to damages that are 

incurred by a beneficiary “during the pendency of any insolvency” of Enbridge Energy, Limited 

Partnership.  This language is ambiguous but it would likely limit Enbridge Inc.’s liability only 

after a filing in bankruptcy is made by or against Enbridge Energy, Limited Partnership, and then 

only to those damages that are incurred by beneficiaries after such filing is made.   

The word “pendency” is defined as “the state of being pending,”1 and in turn the word 

“pending” has the same meaning as the word “during” or as the words “while awaiting.”2  Thus, 

the definition of “Obligations” appears to apply only to those damages incurred (that arise) 

during a period in which Enbridge Energy, Limited Partnership, is insolvent, such that this 

definition excludes any damages that might come into being before Enbridge Energy, Limited 

Partnership, becomes insolvent.  

Since the objective of the Commission is to have Enbridge Inc. be liable for damages that 

arise during operation of Line 3 that then cause Enbridge Energy, Limited Partnership, to 

become insolvent, which damages by definition would not be incurred “during the pendency of 

any insolvency,” the Commission should modify the definition of “Obligations” to include 

damages that arise before or during any insolvency of Enbridge Energy, Limited Partnership. 

Including damages that occur before its insolvency as an “Obligation” would not impose liability 

on Enbridge Inc. immediately at the time a damage is incurred, because Guaranty paragraph 2 

triggers Enbridge Inc.’s performance under the Guaranty only “in the event of a Default” by 

Enbridge Energy, Limited Partnership.   

                                                            
1 https://www.merriam‐webster.com/dictionary/pendency  
2 https://www.merriam‐webster.com/dictionary/pending  
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Also, the last words of the definition of “Obligations” are “such proceeding,” which term 

should refer to a proceeding previously referenced in the definition, but no proceeding is 

previously referenced by this definition.   While the language implies that “such proceeding” 

references an insolvency proceeding against Enbridge Energy, Limited Partnership, into which it 

either voluntarily or involuntarily enters, it would be best to modify the language to expressly 

define Enbridge Inc.’s liability with regard to an “insolvency proceeding” for Enbridge Energy, 

Limited Partnership, and not with regard to the timing of a general alleged period of insolvency.  

Since it appears that Enbridge Inc. intends that its “Obligations” under the Guaranty be triggered 

by an insolvency proceeding for Enbridge Energy, Limited Partnership, the definition of 

“Obligations” should expressly state this intention.  Otherwise, the Guaranty could be incorrectly 

understood to trigger liability solely with reference to a “Default” by Enbridge Energy, Limited 

Partnership, which “Default” is defined as either a “Payment Default” or a “Performance 

Default,” neither or which definitions reference an insolvency proceeding.  The Commission 

should understand that Enbridge Inc.’s liability under the Guaranty would likely arise only if 

Enbridge Energy, Limited Partnership, enters into a bankruptcy proceeding, and not merely in 

the event that of Default.  

If the Commission agrees that Enbridge Inc.’s liability should be triggered a bankruptcy 

filing for Enbridge Energy, Limited Partnership, then Honor the Earth suggests that the 

definition of “Obligations” be modified as follows (added language in CAPITAL LETTERS): 

(iv) “Obligations” means any Damages, or monetary obligations 
incurred BEFORE OR during the pendency of any insolvency 
PROCEEDING BY OR AGAINST the Guaranteed Party, 
regardless of whether allowed or allowable in such proceeding.  
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On the other hand, if the Commission intends that Enbridge Inc. make payments to beneficiaries 

in the event of a “Default” regardless of whether or not Enbridge Energy, Limited Partnership, 

enters into bankruptcy, then the Commission should modify the definition of “Obligations” as 

follows: 

(iv) “Obligations” means any Damages, or monetary obligations 
incurred BY THE GUARANTEED PARTY THAT ARE IN 
DEFAULT. 
 

Since speed of payment is important to the State and other Beneficiaries and the timing of a 

bankruptcy proceeding against Enbridge Energy, Limited Partnership, would be uncertain, 

Honor the Earth requests that the Commission remove any direct or implied reference to an 

insolvency proceeding as a condition of Enbridge Inc.’s liability under the guaranty.  Instead, 

Enbridge Inc.’s obligation to pay should be triggered solely by Enbridge Energy, Limited 

Partnership’s, actual failure to make payments.   

Guaranty Paragraph 5. Term 

 The Guaranty provides the following definition: 

This Guaranty will remain in full force and effect until: (i) all 
Obligations have been fully satisfied or extinguished, or (ii) such 
time the State consents in writing to the termination of the 
Guaranty. 

 

COMMENT:  Use of the phrase “all Obligations have been fully satisfied or extinguished, or” 

creates ambiguity, because it does not say who would determine the satisfaction or 

extinguishment of the obligations, which is problematic given that the beneficiaries could be 

private parties who are not currently known. This suggests that Enbridge Inc. could itself declare 

the obligation as being satisfied or extinguished.  Moreover, it leaves open the possibility that the 

guarantee would terminate if the Project is sold or otherwise transferred to a third party, because 
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at that point the Guaranteed Party would no longer have any liability for the Project, such that 

any future obligations could be found to be “extinguished.”  As discussed below, the guaranty 

should attach to both the owner of the Project and to the Project itself.  If as requested by Honor 

the Earth the guaranty attaches to the Project, then the term of the guaranty should continue until 

a fixed date after abandonment of the Project, as this eliminates the question of who determines 

that all claims are fully extinguished and gives all beneficiaries a clear deadline.   

 With regard to the language “or (ii) such time the State consents in writing to the 

termination of the Guaranty,” such language is redundant and unnecessary, because under 

Guaranty paragraph 10 the parties retain the right to modify the Guaranty in writing with regard 

to any of its terms.   

 Thus, Honor the Earth requests that Guaranty paragraph 5 be modified as follows: 

This Guaranty will remain in full force and effect until 10 YEARS 
AFTER ABANDONMENT OF THE PROJECT. 

 

Guaranty Paragraph 6. Nature of Guaranty 

The first two sentences of paragraph 6 related to assignment of the Guaranty.  As such, 

they are critical to the continuation of the effectiveness of the Guaranty.  These sentences contain 

a loophole that Enbridge could drive a truck through.  They state: 

The Guarantor’s obligations with respect to any Obligation are 
absolute and will not be affected by (1) any change in the name, 
ownership, objects, capital, constating documents or by-laws of the 
Guarantor or the Guaranteed Party, or (2) any amalgamation, sale, 
merger or re-organization of the Guarantor or the Guaranteed 
Party. In the event of a sale of the Guaranteed Party to a non-
affiliated entity, the Guarantor’s obligation with respect to the 
Obligations hereunder may be assigned upon written approval of 
the State, through the Commission. [Emphasis added.] 
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COMMENT:  This language states that Enbridge Inc.’s obligations will continue in the event of 

a sale or other transfer of Enbridge Energy, Limited Partnership (a corporate entity), to a non-

affiliated entity.  It does not state that Enbridge Inc.’s obligation will continue in the event of a 

sale of the Project itself (the pipes, pump stations, etc.) or any part of it to non-affiliated entity.  

Thus, under this language, Enbridge Inc. could avoid liability by selling all of the assets related 

to Line 3 to a non-affiliated entity, because it is not required to transfer its obligations under the 

Guaranty upon a sale of Line 3 itself.  When an non-affiliated entity buys a pipeline, it generally 

does not buy the corporate entity that owns the pipeline. Instead, the entity that owns the pipeline 

sells the pipeline to the non-affiliated entity.  Enbridge could sell all of the Mainline System 

assets without selling its affiliate, thereby leaving Enbridge Energy, Limited Partnership as an 

empty shell.  The risk of incurring Obligations arises from operation of the Project, such that the 

Guaranty should attach to the Project and not just to Enbridge Energy, Limited Partnership, and 

its affiliated entities.   

Also, assignment of the guaranty to a non-affiliated entity is triggered only by a “sale”, 

but not all transfers of assets are via “sales.” For example, a transfer to equity owners via 

bankruptcy order may not be considered a “sale.”  Accordingly, the language of Paragraph 6 

should be broader to include all sales and other transfers.  

Finally, the language of Paragraph 6 is ambiguous with regard to the State’s role in 

approval of an assignment of the Guaranty.  Paragraph 6 states that Enbridge Inc.’s Obligations 

“may be assigned upon written approval of the State . . . .”  While the use of the word “may” is 

perhaps intended to be permissive because a sale or other transfer is a contingency, the use of the 

word “may” is ambiguous with regard to whether an assignment is required as a condition of a 

sale.  Paragraph 6 does not expressly state that: (a) Enbridge may sell or transfer the Project to a 
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non-affiliated only if it assigns the Guaranty to such entity; and (b) that the State of Minnesota 

has the right to pre-approve such transfer.  Thus, the language should state that in the event of a 

sale to a non-affiliated entity, the Obligations shall be assigned to such non-affiliated entity 

subject to written approval by the state.  Such term is important because Enbridge could sell or 

transfer the Project to a non-affiliated entity that does not have sufficient resources to fulfill the 

purposes of the Guaranty.  Unless Enbridge can prove that a buyer of the Project has the 

adequate financial resources, it should remain on the hook for all damages that arise due to 

operation and abandonment of the Project.   

Accordingly, Honor the Earth requests that Commission link the Guaranty to ownership 

of the Project and that it also reserve the authority to pre-approve assignment of the Guaranty to 

a non-affiliated entity.  The language of Paragraph 6 be modified as follows: 

The Guarantor’s obligations with respect to any Obligation are 
absolute and will not be affected by (1) any change in the name, 
ownership, objects, capital, constating documents or by-laws of the 
Guarantor or the Guaranteed Party, or (2) any amalgamation, sale, 
merger or re-organization of the Guarantor or the Guaranteed 
Party, OR (3) ANY SALE OR TRANSFER OF ALL OR PART 
OF THE PROJECT TO AN AFFILIATED OR NON-
AFFILIATED ENTITY.   In the event of a sale OR ANY 
TRANSFER of the Guaranteed Party OR THE PROJECT to a 
non-affiliated entity, THE GUARANTEED PARTY AND THE 
GUARANTOR WILL ASSIGN THIS GUARANTY TO SUCH 
NON-AFFILIATED ENTITY AS A CONDITION OF SUCH 
SALE OR TRANSFER SUBJECT TO APPROVAL BY THE 
COMMISSION, SUCH APPROVAL TO NOT BE 
UNREASONABLY WITHHELD. 
 

 
II. COMMENTS ON LANDOWNER CHOICE PROGRAM 

Honor the Earth provides the following comments on the Landowner Choice Program. 

Landowner Communications:  Enbridge should not be allowed to send the Introductory 

Letter to landowners until after a final order by the Commission after any petition for 
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reconsideration.  Communication prior to a final order is inappropriate because until the 

Commission issues such order it is possible that the Commission could change the route of the 

Project and the terms of the Landowner Choice Program. Since the timing difference here is 

likely to be a matter of only a few months for what will be a multi-year program, actual 

construction under which would not begin for years, there is no need to jump the gun on 

landowner communications.   

Implementation Details:  Enbridge should be required to provide landowners will a 

description of all mitigation possibilities, and not just either full removal or simple abandonment 

in place.  Other mitigation options include segmentation, partial removal, filling segments with 

grout, analysis of potential contamination, and other mitigation activities identified in the 

Canadian Land Matters Consultative Initiative process.  While the independent engineer might 

provide landowners with a full list of mitigation options, the initial communication between 

Enbridge and landowners should not frame a landowner’s choice as a choice between full 

removal and simply abandoning the pipeline as is.   

Permitting Activities:  Enbridge proposes to send permit applications to landowners at the 

time that it files the permits.  Honor the Earth requests that Enbridge be required to provide draft 

permit applications to landowners, so that they can confirm the accuracy of the application and to 

avoid the filing of applications so that they will fail.  In addition, Enbridge should also send 

drafts of the permit applications to neighboring landowners so that mitigation projects may be 

appropriately coordinated among landowners, state agencies, and Enbridge.  Once a landowner 

approves the permit application, Enbridge would then file such application with the appropriate 

agency and send a copy to the landowner.   
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III.  COMMENTS ON DECOMMISSIONING TRUST 

Honor the Earth generally supports the comments of Friends of the Headwaters on 

Enbridge’s decommissioning trust commitments. 

 

CONCLUSION 
 
 Honor the Earth appreciate this opportunity to comment on Enbridge’s proposed 

modification to the Certificate of Need and respectfully requests that the Commission conform 

Enbridge’s modifications to the comments contained herein.   

 

Dated:  July 30, 2018    Respectfully submitted, 
 
 /s Paul C. Blackburn_______ 
 Paul C. Blackburn 
 MN Bar No. 0391685 
 P.O. Box 17234 
 Minneapolis, MN 55417 
 612-599-5568 
 paul@paulblackburn.net 
 Attorney for Honor the Earth 


