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ENBRIDGE ENERGY, LIMITED PARTNERSHIP’S  
RESPONSE TO HONOR THE EARTH’S MOTION  

TO DISCLOSE INSURANCE EXCLUSION CLAUSES 
 

INTRODUCTION 
 
 Enbridge Energy, Limited Partnership (“Enbridge”) submits this response in opposition 

to the Motion to Disclose Insurance Exclusion Clauses (the “Motion”) filed by Intervenor Honor 

the Earth (“HTE”).  HTE seeks public disclosure of certain parts of Enbridge’s insurance 

agreements under the Commission’s April 13, 2015 Protective Order (the “Protective Order”), 

the Minnesota Government Data Practices Act (“MGDPA”), and Minnesota Rules.  The 

insurance agreements, and specifically those parts that are the subject of HTE’s Motion, 

however, are protected from disclosure under Minnesota law.  Therefore, the Motion should be 

denied. 
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BACKGROUND 

 Insurance is a financial tool used by Enbridge to help recover expended funds, and 

thereby reduce impacts to Enbridge’s balance sheet, in the event of a major incident.1  The 

insurance market is highly competitive.2  At a more granular level, the act of obtaining insurance 

is, by its nature, competitive and adversarial.3  An entity seeking insurance seeks to maximize 

coverage under commercially reasonable terms for its own specific requirements and distinct risk 

profile.4  Potential insurers look to competitively price policies and minimize potential losses 

through extensive underwriting processes.5  In the event of a claim, the adversarial nature of the 

relationship may persist or even magnify.6  

 Each year, Enbridge reviews its various insurance programs to, among other things, 

ensure that its limit of coverage for covered events is in line with Enbridge’s needs and distinct 

risk profile.7  Enbridge is a multi-national entity with a vast portfolio of assets and operations, 

and its insurance needs are far-reaching and widely-varied.8  To assist with its insurance program 

development and insurance procurement, Enbridge has engaged Marsh, a global leader in 

insurance brokering and risk management.9  Marsh is the largest insurance brokerage in the 

United States and one of the largest, if not the largest, globally.10  Marsh provides Enbridge with 

                                                           
1 Declaration of Selina Lim in Support of Enbridge Energy, Limited Partnership’s Response to 
Honor the Earth’s Motion to Disclose Insurance Exclusion Clauses (“Lim Decl.”), ¶ 3 (filed 
herewith).  Additional information regarding Enbridge’s insurance programming is found in the 
Rebuttal Testimony of Selina Lim filed as Ex. EN-43 in the captioned docket. 
2 Id.. 
3 Id. 
4 Id. 
5 Id. 
6 Id. 
7 Id. at ¶ 4. 
8 Id. 
9 Id. 
10 Id. 
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specialized expert advisory services, market assessments, peer benchmarking and policy design 

support, and has helped Enbridge achieve its current comprehensive insurance program, which 

are not off-the-shelf insurance policies.11  The policies themselves contain Enbridge’s 

specifically negotiated policy language.12   

 For their part, the global pools of insurers consulted by Marsh undertake an extensive 

underwriting process.13  This involves, for example, in-depth looks into Enbridge’s distinct 

operational risk management processes, practices, and techniques.14  

 Through the robust insurance programming efforts engaged in by Enbridge, Enbridge has 

been able to secure its current $940 million liability insurance tower.15  Not all insurers in the 

market participate in Enbridge’s insurance program.16  Those insurers who do not participate in 

the program do not have access to the specific terms of any of Enbridge’s insurance policies.17  

The policies themselves are considered agreements as between Enbridge and each of its 

insurers.18  As such, all of the insurers who participate in the Enbridge tower expect that their 

insurance agreements with Enbridge will be kept confidential and not released publicly.19  

Likewise, Enbridge does not have access to the insuring agreements entered into by other 

pipeline companies—Enbridge’s competitors.20 

 In the captioned action, confidential and commercially-valuable insurance information, 

including the policies, has been uniformly treated as “trade secret” and protected from public 

                                                           
11 Id. 
12 Id. 
13 Id. at ¶ 5. 
14 Id. 
15 Id. at ¶ 6. 
16 Id. 
17 Id. 
18 Id. 
19 Id. and Lim. Decl. Ex. 1. 
20 Id. 
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disclosure.  This includes not only the information provided by Enbridge, but other parties’ 

treatment of this information to date.   

 Recently, as part of the Certificate of Need modifications compliance filing process, 

DOC-DER requested Enbridge’s current liability insurance policies.  Enbridge provided them to 

DOC-DER, but designated them as “trade secret” pursuant to the Protective Order.  There are 

four current policies that appear to be the subject of HTE’s Motion—the policies that Enbridge 

provided to DOC-DER.  As shown in the Enbridge September 10, 2018 Updated Compliance 

Filing, only two of these insurance policies relate to insurance coverage for accidental oil 

releases.  Enbridge and its insurers consider each of these policies to contain confidential trade 

secret information. 

 All parties who participated in the proceeding have had an opportunity to obtain access to 

these policies, subject to the requirements of the Protective Order.  While the proceeding has 

been ongoing for several years, until the filing of the Motion, outside of DOC-DER and its 

witnesses, only HTE’s counsel had requested and obtained access to Enbridge’s insurance 

policies, under the terms of the Protective Order.  Moreover, other insurance-related information 

in this docket has been treated as trade secret.21 

DISCUSSION 

I. HTE’S MOTION DOES NOT COMPLY WITH THE PROTECTIVE ORDER. 

 HTE’s counsel has access to the entire policies at issue in its Motion.  HTE’s Motion 

seeks public disclosure of certain parts of those policies.  Under the Protective Order, HTE is 

required to identify the specific language HTE seeks to have released to the public.  The 

Protective Order requires that HTE “designate the document . . . challenged in a manner that will 

                                                           
21 See, e.g., DOC-DER, Supplemental Responses to Information Request Nos. 46, 64 (Dybdahl). 
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specifically isolate the challenged material from other material claimed as confidential.”22  

Instead of complying with this provision, HTE incorrectly asserts that Enbridge has the burden 

of identifying all of the specific language that is the issue of HTE’s motion.  Under the clear 

terms of the Protective Order, HTE has failed to meet its burden of “specifically isolat[ing] the 

challenged material.”  Therefore, its Motion should be rejected under the requirements of the 

Protective Order.   

II. LEGAL STANDARD. 

 Minnesota law affords trade secret protection to information, including “a formula, 

pattern, compilation, program, device, method, technique or process that (i) derives independent 

economic value, actual or potential, from not being generally known to, and not being readily 

ascertainable by proper means by, other persons who can obtain economic value from its 

disclosure or use, and (ii) is the subject of efforts that are reasonable under the circumstances to 

maintain its secrecy.”  Minn. Stat. § 325C.01, subd. 5.  The protected nature of trade secret 

information is not detached when the information is provided to the government, including in 

this case.  Trade secret information held by the government is not subject to being made public 

so long as the information: 

was supplied by the affected individual or organization; (2) that is 
the subject of efforts by the individual or organization that are 
reasonable under the circumstances to maintain its secrecy, and 
(3) that derives independent economic value, actual or potential, 
from not being generally known to, and not being readily 
ascertainable by, proper means by, other persons who can obtain 
economic value from its disclosure or use. 

Minn. Stat. § 13.37, subd. 1(b); see Protective Order. 

                                                           
22 Protective Order, p. 5, ¶ 6(b). 
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III. ENBRIDGE’S INSURANCE AGREEMENTS ARE TRADE SECRETS UNDER 
THE PROTECTIVE ORDER AND THE MGDPA. 

 Enbridge’s insurance policies are “trade secret information” that must not be publicly 

disclosed by the Commission.  HTE does not assert that the policies at issue fail to satisfy the 

first two factors of section 13.37, subd. 1(b) here.  Rightly so, because Enbridge’s insurance 

policies are government data23 that were (1) supplied to the government by Enbridge and (2) 

which are the subject of efforts by Enbridge that are reasonable under the circumstances to 

maintain their secrecy.  This leaves only the third factor at issue.  The question under the third 

factor is whether Enbridge’s insurance policies and the language therein regarding pollution 

liability coverage that is subject to HTE’s Motion devise “independent economic value, actual or 

potential,” from their trade secret protected status.  As set out below, the policies generally, and 

the language defining coverage for accidental oil releases specifically, do devise independent 

economic value, actual and potential, from their trade secret protected status. 

 Three distinct sets of economic interests are impacted by the trade secret nature of 

Enbridge’s insurance policies: (1) Enbridge; (2) Enbridge’s current and potential insurers; and 

(3) other pipeline operators.  The impact of publicly disclosing Enbridge’s insurance policies 

would have, or has the potential to have, a material impact on each of these interests. 

A. There is economic value, actual or potential, to Enbridge and its current and 
potential insurers from maintaining the trade secret nature of the insurance 
policies at issue. 

 Each year, Enbridge undertakes a substantial effort to reasonably maximize its insurance 

coverage for certain events, including accidental releases.  These efforts build upon Enbridge’s 

                                                           
23 “Government data means all data collected, created, received, maintained or disseminated by 
any government entity regardless of its physical form, storage media or conditions of use.”  
Minn. Stat. § 13.02, subd. 7. 
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decades of experience with managing its robust pipeline system and the risk profile that goes 

along with it.   

 The result of these efforts has been an insurance tower of policies with language 

specifically negotiated for Enbridge’s needs and risk profile.  Other than those who participated 

in the transactions, no other entities have access to Enbridge’s insurance policies and the specific 

pollution liability coverage language therein.  Allowing open access to Enbridge’s coverage 

language would give potential insurers the opportunity to maximize their ability to extract 

premiums, as well as to erode coverage now purchased by Enbridge.   

 What Enbridge stands to lose from public disclosure, its current and potential insurers 

stand to gain in the claims process.  If, for example, the specific language in one policy is 

different than in another, the insurer who might otherwise pay Enbridge’s claim might deny it.  

Additionally, an insurer may compare year-over-year changes to insurance policies and increase 

their leverage in responding to Enbridge’s future claims.  Either way, forcing the release of 

Enbridge’s insurance agreement language would, or could, substantially and unlawfully upset the 

otherwise as-level-as-possible playing field. 

 This is not a hypothetical risk.  In 2010, Enbridge had a $650 million coverage tower.24  

In response to the accidental release on Line 6B, insurers of approximately $85 million of that 

coverage successfully limited Enbridge’s ability to recover its costs incurred in responding to the 

release under the specific language of the insurance agreements with those insurers.25  Since 

then, Enbridge has eliminated the language at issue in that dispute from its policies and removed 

the insurer who held the policy from its tower.26  Should disclosure be compelled now at HTE’s 

                                                           
24 Lim. Decl. ¶ 7. 
25 Id. 
26 Id. 



8 

request, then Enbridge’s competitors—other pipeline companies—will be able to draw on this 

information to increase their leverage in negotiations with their current and potential insurers.  In 

this way, those current and potential insurers will lose the competitive advantages that they have 

gained by maintaining the confidentiality of the terms they have agreed to with Enbridge.  In 

other words, other pipeline companies will be armed with previously-confidential information 

that those companies will be able to use to demand insurance coverage on more favorable terms.  

This will, or might, increase insurers’ exposure to claims and/or reduce the insurers’ ability to be 

competitive in the market.  Thus, there is independent economic value, actual or potential, from 

keeping the language at issue protected from the insurers’ standpoint too. 

B. There is economic value, actual or potential, to other pipeline operators from 
maintaining the trade secret nature of the insurance policies at issue. 

 Enbridge is North America’s largest pipeline operator.  Its insurance utilizes the global 

marketplace.  Around the globe, there are at least hundreds of pipeline operators who move 

crude oil or other hazardous liquids through pipelines.  The insurance market is finite.  

Responsible operators seek to maximize their share of the available insurance, on terms as 

favorable to the operator as possible.  If other operators were armed with specific knowledge of 

the terms of Enbridge’s insurance policies, they could adjust their approach into the insurance 

marketplace and gain an advantage over what they currently have—either through increased 

coverages or decreased premiums, which will or is likely to have the effect of limiting the 

insurance available to Enbridge. 

 While Enbridge has been able to increase its coverage from $650 million before the 

Line 6B accidental release to the $940 million coverage it enjoys today, and has also been able to 

eliminate specific language from its program, other pipeline companies have not had to go 

through the processes that Enbridge has in order to make those gains.  Enbridge, for its part, does 
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not have access to other pipeline companies’ insurance policies.  Allowing those other pipeline 

operators to have unfettered access to the language about Enbridge’s coverage for accidental 

releases would give those operators an unfair advantage in the process, with the potential result 

being that the insurance available to Enbridge and other operators is (i) less robust, (ii) more 

expensive, and/or (iii) not available to Enbridge at all.   

IV. HTE’S ARGUMENTS ARE NOT SUPPORTED BY LAW. 

 HTE makes several arguments in favor of disclosure, none of which have a sound basis in 

the law.  HTE argues that the specific language of exclusion clauses should be made public 

because: (1) the “operative effect” of the language is or will be known; (2) the Commission has 

defined the scope of required insurance, so the specific language should be made public too; and 

(3) any language that “frustrates” the Commission’s insurance-related CN modification is a 

“violation of law” that should not be considered trade secret. 

A. Whether the “operative effect” of the specific language of Enbridge’s 
insurance agreements is publicly disclosed is not a basis for requiring 
disclosure of the “specific language.” 

 HTE asserts that the public will know the “operative effect” of Enbridge’s insurance 

agreements based on either (i) the Commission’s decision on Enbridge’s compliance with the 

insurance-related CN modification or (ii) a potential filing by Enbridge in the event of a release 

about which Enbridge seeks coverage.  HTE broadly asserts, without any logical support, that 

since the public knows, or may know in the future, whether Enbridge has insurance for damages 

from a hypothetical accidental release, the independent economic value of keeping the specific 

language protected is nil.  HTE’s argument is wrong for at least three reasons. 

 First, there is no provision of the MGDPA that allows for public disclosure of otherwise 

protected information solely because the public has the ability, based off of publicly-available 
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information, to gain a general understanding about the operative effect of the protected 

information.   

 Second, as set forth above, HTE’s assertion is incorrect under the law.  These arguments 

do not affect the independent economic value that is actually or potentially derived from 

maintaining the protected nature of the specific language of Enbridge’s insurance agreements.   

 Third, HTE’s argument lacks logical support.  The idea that because the public generally 

knows what the “operative effect” of a company’s agreement is, should entitle the public to 

know the specific language used by the company to obtain that operative effect makes little 

logical sense.  Under HTE’s approach, for example, because the public generally knows that 

Coca-Cola is made to obtain a certain flavor (its “operative effect”), there is no independent 

value to Coca-Cola from keeping the materials and processes (the “specifics”) used to obtain that 

“operative effect” out of the public eye.  The plain language of the MGDPA does not support 

HTE’s argument. 

B. The fact that the Commission’s insurance-related CN modification requires 
insurance that will have a specific effect does not warrant disclosure of the 
specific language used to comply with the requirement. 

 HTE asserts that, because the Commission has defined the scope of the result that 

Enbridge is required to obtain via insurance through the Commission’s CN modification, the 

specific language that is used to obtain that result is subject to public disclosure.  This assertion 

generally tracks HTE’s argument about the how the public’s knowledge about the “operative 

effect” of information, which is otherwise a trade secret, should be read into the MGDPA.  For 

the same reasons that are discussed above, this argument does not affect the fact that there is 

independent economic value derived by keeping the specific language of Enbridge’s insurance 

agreements from being publicly disclosed. 
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C. HTE’s argument that language that does not accomplish the Commission’s 
insurance-related modification should be made public because it is or would 
be a violation of the CN is not supported by the MGDPA. 

 HTE asserts that, if the Commission decided to “accept what turned out to be false 

assertions by Enbridge” regarding its policies’ compliance with the CN modification, and it 

turned out that Enbridge’s insurance agreements do not actually provide the required coverage, 

then the specific language of those agreements effects a violation of the CN, which would then 

result in an enforcement action that would cause the public disclosure of that specific language 

and, therefore, the language at issue should be disclosed now.  HTE’s argument is as baseless as 

it is convoluted. 

 First, HTE does not cite any support for its argument in the MGDPA or elsewhere. 

 Second, the test under the MGDPA described above does not, in fact, support HTE’s 

argument. 

 Third, the factual premises of HTE’s hypothetical are flawed.  The Commission is not 

blindly accepting Enbridge’s assertions about the extent of coverage within its policies.  The 

Commission is requiring annual compliance filings, which will include submission of Enbridge’s 

policies (as non-public) for review by those persons who avail themselves of the procedures and 

abide by the requirements to access them.   

CONCLUSION 

 For the reasons set forth above, Enbridge respectfully requests that the Commission deny 

HTE’s Motion both under the Protective Order and under Minnesota law. 
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