
Nov. 2, 2018 

Your Honor, Judge Melbye: 

I submit this statement to explain my actions of August 29, 2018 as well as my willingness to accept the 

consequences of those actions. 

I have volunteered for the Sierra Club North Star Chapter for several years opposing the Enbridge Line 3 

tar sands pipeline. I believe the pipeline is a threat to the state of Minnesota, its clean waters, and the 

world’s climate. I and others I volunteer with have engaged in the Minnesota Public Utilities Commission 

(PUC) process, playing by the rules and testifying when we had an opportunity.  

I was a public affairs reporter for a number of years and have sat through a lot of public meetings. The 

PUC hearings were a tremendous disappointment as an exercise in a transparent, democratic process. 

The PUC seemed to arbitrarily bend the rules or reject facts and recommendations in order to reach 

what seemed to be a pre-ordained decision. 

Here are specific examples. 

1. Switching the Burden of Proof: The way the process is laid out, Enbridge bears the burden of proof 

to demonstrate, by a preponderance of the evidence, that Line 3 is needed. According to the 

Minnesota Department of Commerce’s testimony: “Enbridge witnesses provided flawed pipeline 

utilization forecasts. [Commerce’s] witnesses provided important evidence … from which the 

Commission may reasonably conclude, that Enbridge failed to meet its burden of proof to 

demonstrate need for the proposed Project.” The PUC chose to reverse the burden of proof, arguing 

the state failed to show that a new Line 3 wasn’t needed. 

2. Ignoring Scientific Experts: The Line 3 environmental impact statement (EIS) said the project would 

add $287 billion in climate change costs over 30 years. The PUC voted to adopt the EIS. Yet when it 

came time to vote on Line 3, the PUC selectively rejected the conclusions of the scientific experts on 

climate change. It said the science was not clear. This is dumfounding. The EIS suggests that the 

$287 billion figure is, if anything, an underestimate of the climate change costs. These are costs that 

Enbridge is creating but will not have to bear, instead shifting them to the public. If the scientific 

experts did not think the number was solid, they wouldn’t have included it in their report. PUC 

Commissioners are generalists, not experts, yet chose to reject the expert analysis. 

3. Ignoring Judicial Expertise: The PUC had an administrative law judge (ALJ) spend months reviewing 

Line 3 proposal and taking extensive public testimony on Line 3’s Certificate of Need. The ALJ 

recommended against Enbridge’s preferred route, saying the costs outweighed the benefits. I think 

it’s fair to say that the ALJ spent a lot more time studying the Line 3 proposal, yet the PUC ignored 

her expertise and sided with Enbridge. 

4. Weighing Factors Outside its Jurisdiction: Two PUC commissioners said a deciding factor in their 

decision to vote to approve the new Line 3 stemmed from their concern the old Line 3 would burst. 

The PUC has no jurisdiction over the old Line 3. That is the responsibility of a federal agency. The 

PUC shouldn’t have factored the old Line 3 into its decision on the new Line 3. It should have 

pressed the responsible federal agency to do its job. 



5. Ignoring Legitimate Treaty Issues: Throughout the public testimony, Anishinaabe bands raised deep 

concerns about how the new Line 3 would affect their usufractuary treaty rights to hunt, fish and 

gather on lands they ceded to the federal government. This is a valid issue, as similar rights were 

upheld in the U.S. Supreme Court decision Minnesota v. Mille Lacs Band of Chippewa (1999). 

Treaties are the supreme law of the land. The PUC failed to acknowledge this as a legitimate 

concern. The PUC would not be the right venue to litigate this issue, but the PUC did not take a 

neutral position on usufractuary rights. By approving Line 3 as it did, the PUC effectively said these 

rights do not exist and put the burden on the Anishinaabe to sue for redress. 

At every turn, the PUC failed Minnesota and Native nations in favor of a foreign corporation. 

This Line 3 review process went on for a long time. Those of us watching from the gallery thought we 

knew the emerging consensus on the facts from experts. That understanding unraveled during the final 

stage of the PUC process. It rejected important findings from the Department of Commerce, the 

environmental impact statement and the ALJ’s certificate of need recommendations. At the last minute, 

the PUC’s staff issued recommendations contradicting those finding and favored approving Line 3. The 

PUC quickly fell in line with staff recommendations. From the public side, the PUC staff’s role in the 

process was opaque. 

People have a right to understand the process and some basic agreement on facts. That didn’t happen.  I 

took a stand on August 29 to raise public awareness about this deeply flawed process and to stand with 

friends and neighbors to demand the project be stopped based on this deeply flawed and biased 

process. 

Respectfully, 

Scott Russell 

https://en.wikipedia.org/wiki/Minnesota_v._Mille_Lacs_Band_of_Chippewa_Indians

