
STATE OF MINNESOTA 
 

IN COURT OF APPEALS 
 

 
CASE TITLE: 
 
In the Matter of the Application of Enbridge   STATEMENT OF THE CASE    
Energy, Limited Partnership, for a Certificate   OF PETITIONER FRIENDS  
of Need for the Line 3 Replacement Project in OF THE HEADWATERS 
Minnesota from the North Dakota Border to   
the Wisconsin Border      APPELLATE COURT  
        CASE NUMBER: ________  
 
Friends of the Headwaters, MN PUBLIC UTILITIES 

COMMISSION NO: 
           Petitioner, PL-9/CN-14-916  
 

vs. DATES OF NOTICES OF 
DECISIONS:  

Minnesota Public Utilities Commission,   September 5, 2018 
November 21, 2018 

Respondent.      January 23, 2019 
       March 27, 2019 
      

DATE AND DESCRIPTION 
OF EVENT TRIGGERING 
APPEAL TIME:  March 27, 
2019 PUC Order Denying 
Reconsideration 

 

 

1. Court or agency of case origination and name of presiding judge or   
hearing officer:  

Minnesota Public Utilities Commission 

2.  Jurisdictional statement:  

(A) Appeal from district court 
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April 16, 2019



Not applicable 

(B) Certiorari appeal 

Statute, rule, or other authority authorizing certiorari appeal:  

Minn. Stat. §§ 216B.27 and 216B.52 and the Minnesota Administrative Procedure 

Act (MAPA), Minn. Stat. §§ 14.63-.68. 

      Authority fixing time limit for obtaining certiorari review:  

MAPA, Minn. Stat. § 14.63 requires that a petition for writ of certiorari be served 

and filed not more than 30 days after notice of the agency’s final decision, which was 

served on March 27, 2019.  

(C) Other appellate proceedings 

Not applicable 

(D) Finality of order or judgment 

Does the judgment or order to be reviewed dispose of all claims by and 

against all parties, including attorney fees? : Yes (X) No ( ) 

If yes, provide date of order: 

March 27, 2019 Order Denying Reconsideration 

If no, is the order or judgment appealed from reviewable under any exception 

to the finality rule? 

Not applicable. 

If yes, cite rule, statute, or other authority authorizing appeal: 

Minn. Stat. §§ 216B.52 and 14.63  

3. State type of litigation and designate any statutes at issue:   
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Appeal from final PUC decision granting a Certificate of Need to Enbridge 

Energy, Limited Partnership for the proposed Enbridge Line 3 pipeline project under 

Minn. Stat. § 216B.243.  

4. Brief description of claims, defenses, issues litigated, and results below: 

On April 24, 2015, Enbridge Energy, Limited Partnership (“Enbridge”) applied to 

the Minnesota Public Utilities Commission (“PUC”) for a certificate of need (“CN”) and 

a route permit (“RP”) for a new pipeline to carry crude oil from the Canadian tar sands 

region across Minnesota to Enbridge’s terminal and tank farm in Superior, Wisconsin.  

On June 28, 2018, the PUC voted to grant Enbridge a Certificate of Need, subject 

to conditions to be determined later. The PUC issued a written order on September 5, 

2018.  Petitions for reconsideration were filed, briefed, and argued, but no PUC member 

moved to grant any petition for reconsideration.  The PUC issued its written order 

denying the petitions for reconsideration on November 21, 2018. The PUC later approved 

modifications to its CN order on January 23, 2019, and denied reconsideration of that 

order on March 27, 2019, making its decision final and starting the time for appeal.  

Petitioner Friends of the Headwaters claims that the PUC’s CN decision was 

contrary to the law, not supported by substantial evidence and was arbitrary and 

capricious.  Among the reasons: 

• As both the state department of commerce and the administrative law judge 

concluded, Enbridge did not provide the legally required demand forecast 

for the crude oil to be carried in this proposed new pipeline. 
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• To the extent speculative global demand and shipper support constitute 

“need” under Minnesota law, there are less environmentally risky 

alternatives, including upgrades to Enbridge’s existing Mainline pipeline 

system, the KeystoneXL and Trans Mountain Expansion pipeline projects, 

an expanded Dakota Access Pipeline, and an alternative route following an 

existing Enbridge natural gas pipeline corridor that would stay west and 

south of Minnesota lake country.  Likewise, any existing bottlenecks in 

Enbridge’s Mainline system can be ameliorated by capacity expansion 

elsewhere.   

• The environmental risks of a tar sands oil spill over the forty or fifty-year 

life of a new pipeline are unacceptable.  A catastrophe like the 2010 

Enbridge Line 6A spill near Kalamazoo could cause billions of dollars of 

damage, and irreparably damage genuinely irreplaceable resources along 

the proposed route, including resources subject to treaty-based hunting, 

fishing, and gathering rights.  The likelihood that more pipelines would 

follow in the new corridor only increases those risks. 

• Likewise, the climate impacts of a new transportation capacity facilitating 

additional tar sands production, measured against the federal social cost of 

carbon, dwarf any conceivable benefit from building the line.  

• The modifications the PUC added to the CN order do not mitigate the 

potential adverse effects of this proposed pipeline on the environment, or 

on Minnesota taxpayers, if they are left with the bill for cleaning up a spill. 

4 
 



5.       List specific issues proposed to be raised on appeal. 

• Whether the PUC can lawfully grant a certificate of need for a crude oil 

pipeline project without the forecasts showing increasing demand for 

petroleum products in Minnesota or the surrounding region required by 

Minn. Stat. § 216B.243? 

• Whether the PUC can lawfully grant a certificate of need for a crude oil 

pipeline project without considering alternatives such as upgrades to 

existing pipelines or other pipeline projects already underway, which would 

greatly reduce the risk to Minnesota natural resources? 

• Whether the PUC decision that securing a possibly earlier retirement of 

Enbridge’s old Line 3 outweighed the construction damage and fifty-year 

risk of a “diluted bitumen” spill in or near irreplaceable Minnesota natural 

resources was arbitrary and capricious? 

• Whether the PUC can lawfully grant a certificate of need for a crude oil 

pipeline project without considering the potential greenhouse gas emission 

effects of facilitating additional Canadian tar sands oil production? 

• Whether the PUC may ignore its obligations under the Minnesota 

Environmental Policy Act (“MEPA”) to avoid permitting a project that 

could pollute, impair, or destroy Minnesota natural resources when feasible 

and prudent alternatives are available, and its “public trust” fiduciary duty 

to preserve and protect Minnesota waters? 
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• Whether the modifications to the CN to provide “financial assurance” do 

anything to mitigate the risk to the environment and to Minnesota’s 

taxpayers? 

6.        Related appeals:   

There are two pending related appeals.  The first one challenges the PUC’s 

earlier decision that the Environmental Impact Statement (“EIS”) prepared for the 

project met the requirements of the Minnesota Environmental Policy Act, Minn. Stat. 

§ 116D. 04. In re Enbridge Energy LP, Nos. A18-1283, A18-1291, and A18-1292.   

That appeal has been briefed and argued, and a decision is due by June 2019.  The 

second related appeal is from the PUC’s Order Granting a Pipeline Routing Permit 

with Conditions, dated October 26, 2018, with petitions for reconsideration and 

rehearing denied on January 18, 2019.  That appeal was filed on February 12, 2019, 

but no statement of the record has been submitted, and no briefs have been filed.    

Friends of the Headwaters filed a motion with the PUC to consolidate all of the 

certificate of need and routing permit decisions so that parties could take a single 

appeal on all of the CN and RP rulings, but the PUC has declined to rule on that 

motion.  

7.       Contents of record. 

Is a transcript necessary to review the issues on appeal?  

Yes (X) No () 

If a transcript is unavailable, is a statement of the proceedings under Rule  

110.03 necessary?   
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Yes ( ) No (X) 

8.       Is oral argument requested?   

Yes (X) No ( ) 

If so, is argument requested at a location other than that provided in Rule  

134.09, subd. 2?   

Yes ( ) No (X) 

9.       Identify the type of brief to be filed:   

Formal brief under Rule 128.02 

10.        Names, addresses, and telephone numbers of attorney for   
petitioner and respondent: 

 

Petitioner:     Friends of the Headwaters 
 
Attorney for Petitioner:   Scott Strand 

Environmental Law & Policy Center 
60 S. 6th St., Ste. 2800 
Minneapolis, MN  55402 
(612) 386-6409 
sstrand@elpc.org 
Attorney Registration No. 0147151 

 
Respondent:    Minnesota Public Utilities Commission 
 
Attorneys for Respondent:  Lisa Crum, Assistant Attorney General 

Office of Minnesota Attorney General 
445 Minnesota Street, Suite 1400 
St. Paul, MN  55101-213 
(651) 296-3353 

 
 
Thomas E. Bailey 
General Counsel 
Minnesota Public Utilities Commission 
121 7th Place East, Suite 350  
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Saint Paul, MN 55101 
(651) 296-0406 

 
 
 
DATED:  April 16, 2019 
 
 
/s/ Scott Strand     
SCOTT R. STRAND 
Environmental Law & Policy Center 
60 S. 6th St., Suite 2800 
Minneapolis, MN 55402 
612-386-6409 
sstrand@elpc.org  
Attorney Registration No. 0147151 
     
ATTORNEY FOR PETITIONER FRIENDS OF THE HEADWATERS  
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