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STATE OF MINNESOTA 
 

IN COURT OF APPEALS 
 
 
CASE TITLE: 
 
In the Matter of the Application of Enbridge   PETITIONERS’  
Energy, Limited Partnership, for a Route  STATEMENT OF THE CASE 
Permit for the Line 3 Replacement Project in 
Minnesota from the North Dakota Border to  Court of Appeals No: ________ 
the Wisconsin Border       
 
Friends of the Headwaters, Minnesota Public Utilities 
Honor the Earth, and Commission No: 
The Sierra Club  PL-9/PPL-15-137  
 

Relators,      Date of Decision:  
Order Approving  
Route Permit, 

vs.       October 26, 2018 
      

Minnesota Public Utilities Commission,   Termination of 60-Day Period for 
       Reconsideration January 14, 2019 
Respondent.       Written Order Denying Petitions 

for Reconsideration Issued 
January 18, 2019 

 

1. Court or agency of case origination and name of presiding judge or   
hearing officer:  

The case originated with the Minnesota Public Utilities Commission (“PUC” or 
“Commission”): 

 
Hon. Nancy Lange Chair 
Hon. Dan Lipschultz Vice-Chair 
Hon. Matthew Schuerger Commissioner 
Hon. John Tuma Commissioner 
Hon. Katie Sieben Commissioner 

 
 

February 12, 2019
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2. Jurisdictional statement:   
 

a. Statute, Rule, or Other Authority Authorizing Certiorari Appeal. 

Certiorari appeal, under Minn. Stat. § 216B.52 and the Minnesota Administrative 

Procedure Act (“MAPA”), Minn. Stat. §§ 14.63-.68.    

b. Authority Fixing Time Limit for Obtaining Certiorari Review. 

MAPA requires that a petition for writ of certiorari be served and filed not more 

than 30 days after notice of the agency’s final decision.  Minn. Stat. § 216B.27, subd. 4, 

5, states that the Commission’s powers are not completely exercised until it has acted 

upon a petition for reconsideration or until a petition has been denied by implication due 

to Commission inaction on a petition within 60 days from the date of the petition’s filing.   

c. Finality of Order or Judgment. 

The Commission issued its Order Approving Pipeline Routing Permit with 

Conditions (“RP Order”).  Honor the Earth and The Sierra Club filed petitions for 

reconsideration on November 15, 2018, and Friends of the Headwaters filed a petition for 

reconsideration on November 16, 2018.  On December 13, 2018, the Commission met 

and voted to deny the petitions for reconsideration, but it did not issue its Order 

Clarifying Prior Order, Excluding Filing, and Denying Reconsideration until January 18, 

2019, four days after the 60-day deadline contained in Minn. Stat. § 216B.27, subd. 4, 

which deadline passed on January 14, 2019.  Petitioners file this appeal within 30 days of 

January 14, 2019.1 

                                                 
1 In the Addendum to this Petition, petitioners have included the PUC's January 18, 2019 Order Denying 
Reconsideration, with the Pipeline Routing Permit attached, and its October 26, 2018 Order Approving Pipeline 
Routing Permit with Conditions.  The Pipeline Routing Permit itself, dated January 18, 2019, contains several 
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3. State type of litigation and designate any statutes at issue:   
 
Appeal from final PUC decision granting a Route Permit (RP) to Enbridge 

Energy, Limited Partnership (“Enbridge”) for the proposed Enbridge Line 3 pipeline 

project (“Project”) under Minn. Stat. Ch. §216G and Minn. R. Ch. 7852.  

4. Brief description of claims, defenses, issues litigated, and result below: 

On April 24, 2015, Enbridge Energy, Limited Partnership applied to the 

Commission for a certificate of need (“CN”) and a route permit (“RP”) for a new pipeline 

to carry crude oil from the Canadian tar sands region across Minnesota to Enbridge’s 

terminal and tank farm in Superior, Wisconsin. The Commission sent the applications to 

the Office of Administrative Hearings (“OAH”) for hearings and a recommendation, and 

Administrative Law Judge Ann C. O’Reilly issued a report and recommended that the 

PUC deny Enbridge’s application on the route Enbridge proposed. 

On June 28, 2018, however, the Commission rejected ALJ O’Reilly’s 

recommendation and voted to grant Enbridge a RP for the proposed route, subject to 

conditions that have still not yet been finalized. The Commission issued its RP Order on 

October 26, 2018.  Honor the Earth and The Sierra Club filed petitions for 

reconsideration on November 15, 2018, and Friends of the Headwaters filed a petition for 

                                                                                                                                                             
hundred pages of attachments, which petitioners did not include in the addendum, but which will be available in the 
record. 
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reconsideration on November 16, 2018.  On October 26, 2018, the PUC granted a RP for 

the Project, and on January 18, 2019, denied all pending petitions for reconsideration.2  

Petitioners claim that the Commission’s RP Order was contrary to the law, not 

supported by substantial evidence and was arbitrary and capricious.  More specifically, 

Petitioners claim that the RP Order is in violation of law and arbitrary and capricious 

because it too narrowly defined the range of route alternatives that must be considered 

within Minn. Stat. Ch. 216G and its implementing regulation in Minn. R. 7852, in light of 

the alternative standards contained in Minn. Stat. Ch. 116D, the Minnesota 

Environmental Policy Act (“MEPA”).  Petitioners also claim that the RP Order was based 

on an inadequate record because it admittedly did not include consideration of a complete 

survey for tribal and cultural properties of the Anishinaabe tribes (“TCP Survey”) located 

in Minnesota for Enbridge’s preferred route and all alternative routes, thereby making 

comparison of the impacts of the Project on tribal resources and properties impossible, as 

required by Minn. R. 7852.1900, subp. 3A-D, 3.G-H, and 3.J.  Petitioners further claim 

that the RP Order failed to consider the Project’s cumulative potential effects as required 

by Minn. R. 7852.1900, subp. 3.I.   Petitioners further claim that the October 26 Order 

failed to minimize adverse human and environmental impacts, as required by Minn. R. 

7852.0200, subp. 4.A., because it selected Enbridge’s preferred route even though more 

feasible and prudent alternatives exist and the Project is not consistent with and 

reasonably required for promotion of the public health, safety, and welfare in light of the 

                                                 
2 The PUC’s January 18 Order was issued more than sixty days after the first petition for reconsideration had been 
filed, so, by operation of Minn. Stat. § 216B.27, subd. 4, the reconsideration petitions would have been “deemed 
denied” two days earlier.  Either way, this appeal is timely. 



5 
 

state's paramount concern for the protection of its air, water, land and other natural 

resources from pollution, impairment, or destruction, in violation of Minn. Stat. § 

116D.04, subd. 6, Minn. Stat. § 116B.04, Subd. 1 and 116B.02, Subd. 5 (Minnesota 

Environmental Rights Act), and the public trust doctrine.  More generally, Petitioners 

also claim that the October 26 Order is inadequate because it failed to include and is not 

based on the information and analyses required by MEPA, which standards apply here 

because Minn. Stat. § 216G and its implementing regulations are an alternative form of 

review designated by the Environmental Quality Board pursuant to Minn. Stat. § 

116D.04, subd. 4a. 

5. List specific issues proposed to be raised on appeal. 

• Whether the PUC’s refusal to consider route alternatives that bypassed 

Enbridge’s existing tank farms but also bypassed Minnesota lake country 

and ceded territories where the Ojibwe bands have federal treaty-based 

hunting, fishing, and gathering rights violated the Minnesota pipeline route 

statute and rules? 

• Whether the PUC’s decision to accept Enbridge’s proposed route, with only 

minor modifications, violated the statutory requirement that a route 

selection must “minimize adverse human and environmental impacts”? 

• Whether the PUC’s decision to not require completion of a Tribal Cultural 

Properties survey for Enbridge’s entire proposed route and for alternative 

routes before issuance of its Order Granting Route Permit violated Minn. R. 

7852.1900, subp. 3A-D, 3.G-H, and 3.J. 
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• Whether the PUC’s decision failed to properly consider cumulative 

potential effects in accordance with Minn. R. 7852.1900, subp. 3.I. 

• Whether the PUC’s decision to accept Enbridge’s proposed route, with only 

minor modifications, violated the requirement in the Minnesota 

Environmental Policy Act that state agencies must not permit facilities that 

would pollute, impair, or destroy Minnesota natural resources when 

feasible and prudent alternatives are available, as well as Minnesota’s 

public trust doctrine?   

6.        Related appeals:   

There is already one pending appeal challenging the PUC’s decision that the 

Environmental Impact Statement (“EIS”) met the requirements of the Minnesota 

Environmental Policy Act, Minn. Stat. § 116D. 04. In re Enbridge Energy LP, Nos. 

A18-1283, A18-1291, and A18-1292.   Briefing has been completed, and oral 

argument has been scheduled for March 20, 2019.   The Commission did not finalize 

the conditions and modification to its Certificate of Need until January 23, 2019, and 

petitions for reconsideration are just being filed this week.  Nevertheless, it is highly 

likely that, once that reconsideration period concludes, the Commission’s Certificate 

of Need with its conditions and modifications will be appealed as well.  It does not 

make sense for this Court to consider the Route Permit until after it has decided on the 

Certificate of Need, so it may be prudent to stay consideration of this Route Permit 

appeal until the Certificate of Need appeals are docketed.   Petitioners did move to 

request that the PUC consolidate these decisions so that parties could take a single 
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appeal on all of the CN and RP rulings, but the Commission has declined to rule on 

that motion.  

7. Contents of record. 

Is a transcript necessary to review the issues on appeal?  

Yes ( ) No (X) 

If a transcript is unavailable, is a statement of the proceedings under Rule  

110.03 necessary?   

Yes ( ) No (X) 

8. Is oral argument requested?   

Yes (X) No ( ) 

If so, is argument requested at a location other than that provided in Rule  

134.09, subd. 2?   

Yes ( ) No (X) 

9. Identify the type of brief to be filed:   

Formal brief under Rule 128.02 

10. Names, addresses, and telephone numbers of attorney for petitioner 
and respondent. 
 

Petitioner:   Friends of the Headwaters 
 
Attorney for Petitioner:  Scott Strand 
 Environmental Law & Policy Center 
 60 S. 6th St., Ste. 2800 
 Minneapolis, MN  55402 
 (612) 386-6409 
 sstrand@elpc.org 
 Attorney No. 0147151 
 

mailto:sstrand@elpc.org
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Petitioners: Honor the Earth and  
 The Sierra Club 
 
Attorneys for Petitioners: Paul C. Blackburn 
 PO Box 63 
 Callaway MN 56521  
 (612) 599-5568 
 paul@honorearth.org 
 Attorney No. 0391685 
 
 Frank Bibeau 
 51124 County Road 118 
 Deer River, Minnesota 56636 
 218-760-1258 
 frankbibeau@gmail.com  
 Attorney No. 0306460 
 
Respondent:  Minnesota Public Utilities Commission 
 
Attorneys for Respondent:  Lori Swanson, Attorney General 
 Lisa Crum, Assistant Attorney General 
 Office of Minnesota Attorney General 
 445 Minnesota Street, Suite 1400 
 St. Paul, MN  55101-213 
 (651) 296-3353 
 
 Thomas E. Bailey 
 General Counsel 
 Minnesota Public Utilities Commission 
 121 7th Place East, Suite 350  
 Saint Paul, MN 55101 
 (651) 296-0406 

 
DATED: February 12, 2019   
 
/s/ Scott Strand                       
SCOTT STRAND (No. 0147151) 
Environmental Law and Policy Center  
60 S. 6th St., Suite 2800 
Minneapolis, MN 55402 
612-386-6409 
sstrand@elpc.org 
Attorney for Petitioner Friends of the Headwaters 

mailto:sstrand@elpc.org
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/s/ Paul C. Blackburn 
Paul C. Blackburn  (No. 0391685) 
PO Box 17234 
Minneapolis, MN 55417 
612-599-5568 
paul@honorearth.org 
Attorney for Honor the Earth 

mailto:paul@honorearth.org

