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STATE OF MINNESOTA 
IN COURT OF APPEALS 

 
 
In the Matter of the Application of 
Enbridge Energy, Limited Partnership for 
a Certificate of Need for the Proposed 
Line 3 Replacement Project in Minnesota 
for the North Dakota Border to the 
Wisconsin Border 
 
Youth Climate Intervenors,  
 

Relator,  
 

 
STATEMENT OF THE CASE 

 
Court of Appeals No.___________ 
 
MINNESOTA PUBLIC UTILITIES 
DOCKET NO: PL-9/CN-14-916  
 
 

vs. Dates of Decisions:  
September 5, 2018 
November 21, 2018 
January 23, 2019 
March 27, 2019 
 

 
Minnesota Public Utilities Commission,  
 

Respondent.  
 

 
Relator Youth Climate Intervenors1 (YCI) state as follows: 

 
1. Court or Agency of Case Origination and Name of Presiding Judge or 

Hearing Officer: 
 

This matter is an appeal from decisions by the Minnesota Public Utilities 

Commission (“Commission”). 

                                                            
1 The YCI an unincorporated association under Minn. Stat. § 540.151 consisting of 13 
students and young people who intervened as a party under that name in the contested 
case immediately preceding this petition for certiorari review. YCI brings this petition in 
its own right and in its representative capacity, as an unincorporated association of 
members, on behalf of itself and its 13 members. YCI has designated Akilah Sanders-
Reed and Brent Murcia as member-officers for purposes of association participation in 
the present appeal. 

April 18, 2019
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2. Jurisdictional Statement.  

a. Statute, Rule, or Other Authority Authorizing Certiorari Appeal. 

This Court has jurisdiction over this certiorari review action pursuant to Minn. 

Stat. § 216B.52 and Minn. Stat. §§ 14.63–69. A condition precedent to judicial review is 

a Petition for Reconsideration which Petitioner timely filed and served on all parties. See 

Minn. Stat. § 216B.27, subds. 2, 5; Minn. R. 7829.3000. 

b. Authority Fixing Time Limit for Obtaining Certiorari Review.  

The Commission issued its Order Granting Certificate of Need as Modified and 

Requiring Filings on September 5, 2018. Petitioner timely filed and served on all parties 

a petition for reconsideration on September 25, 2018, within the 20-day post-order 

window. Minn. R. 7829.3000. On November 21, 2018, the Commission denied the 

petition for reconsideration. Petitioner appealed the denial to this Court on December 21, 

2018 in Court of Appeals Docket No. A18-2110, which was subsequently dismissed as 

premature on February 5, 2019.2 Consistent with Minn. R. Civ. App. P. 104.01, subd. 3, 

“new notice of appeal must be filed within” the time limit set under Minn. Stat. § 14.63 

“measured from the service of notice of filing of the order disposing of the outstanding 

motion.” Minn. R. Civ. App. P. 104.01, subd. 3.  

The Commission approved Enbridge’s outstanding compliance filings on January 

3, 2019 in its Order Approving Compliance Filings as Modified and Denying Motion, in 

response to which Petitioner timely filed and served a petition for reconsideration on 

                                                            
2 As the Court ordered, a copy of the February 5, 2019 Order is filed with this appeal. 
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February 12, 2019. Minn. R. 7829.3000. The Commission filed its order disposing of 

Enbridge’s outstanding filings on March 27, 2019 in its Order Denying Reconsideration, 

finalizing the Commission’s decision and order. See Minn. R. 7829.3000, subp.6. 

Petitioner timely files and serves this certiorari appeal “not more than 30 days” after the 

Commission’s March 27, 2019 order. Minn. Stat. § 14.63.  

c. Finality of Order or Judgment. 

The judgment order to be reviewed disposes of all claims by and against all 

parties, including attorney fees.  

3. Type of Litigation and Statutes at Issue. 

This is a certiorari appeal from the Commission’s final decision to issue a 

Certificate of Need Permit to Enbridge Energy, Limited Partnership (“Enbridge”) for its 

proposed Line 3 Replacement Project (“Line 3 Project”) pursuant to Minn. Stat. § 

216B.243 and its implementing regulations under Minn. R. Ch. 7853, particularly Minn. 

R. 7853.0130, which establishes the criteria for determining the need for a large 

petroleum pipeline. 

4. Brief Description of Claims, Defenses, Issues Litigated, and Result Below.  

a. Project Overview 

The burning of tar sands oil is a significant contributor to climate change, which is 

a scientifically proven phenomenon that poses serious and imminent threat to 

biodiversity, global ecosystems, and even human life. When tar sands oil is burned, it 

produces carbon dioxide emissions that trap heat in the atmosphere, thus causing global 

temperatures to rise. The most recent scientific studies of climate change, generally 
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accepted by the global scientific community, show that climate change is largely caused 

by human activity, primarily the burning of fossil fuels and the release of carbon dioxide 

into the atmosphere, and will soon pose catastrophic threat to human wellbeing and 

existence.   

Because of multinational initiatives, such as the Paris Climate Accord, to slow or 

halt climate change, future growth in capital spending in oils sands is expected to 

significantly decrease. Big oil companies are already selling off their investments in 

Alberta tar sands due to uncertainty around federal, state, and provincial climate change 

policies; countries are shifting or are seriously considering shifting to green energy use. 

While major economic forces turn away from fossil fuels in light of climate change 

concerns, Enbridge is proposing to build a new pipeline through Minnesota’s pristine 

natural lands and waters. Enbridge’s proposed Line 3 Project, intended to replace its 

dated Existing Line 3, would pump 760,000 barrels of crude oil per day through 

Minnesota’s headwaters and Native Nation territories—all despite weakening U.S. 

demand for refined petroleum products and the difficulties of exporting unused refined 

product. 

To move forward with the Line 3 Project, Enbridge needs, among other 

certificates and permits, a Certificate of Need from the Commission. See Minn. Stat. § 

216B.243. The Certificate of Need requires the Commission to find that the proposed 

project will positively “affect the future adequacy, reliability, or efficiency of energy 

supply,” is the most “reasonable and prudent” option, will result in “more favorable” 

societal consequences than no action, and will “comply with . . . relevant policies, rules, 
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and regulations of other state and federal agencies and local governments.” Minn. R. 

7853.0130. The Commission must consider factors such as “the accuracy of the 

applicant’s forecast of demand,” “the relationship of the proposed facility . . . to overall 

state energy needs,” “the effect of the proposed facility . . . upon the natural and 

socioeconomic environments,” and the “socially beneficial uses of the output of the 

proposed facility . . . including its uses to protect or enhance environmental quality . . . .” 

Id. The Certificate of Need is the primary check to ensure that the needs of Minnesotans 

and Minnesota’s environment are not impaired by the interests of international energy 

corporations. 

b. Certificate of Need Application 

On April 24, 2015, Enbridge filed its application for a Certificate of Need with the 

Commission for the Line 3 Project. On August 12, 2015, the Commission found 

Enbridge’s application for a Certificate of Need for its crude oil pipeline substantially 

complete. See Minn. Stat. § 216B.243. The Commission referred the application as a 

contested case to the Minnesota Office of Administrative Hearings.  

Administrative Law Judge Ann C. O’Reilly presided over the contested case, in 

which the Petitioner intervened as a party under the name Youth Climate Intervenors 

(YCI). In her findings of facts, Judge O’Reilly found that Enbridge did not establish that 

the consequences to society of granting the Certificate of Need were more favorable than 

the consequences of denial when evaluating the Project as proposed. Further, Judge 

O’Reilly expressed serious concern about the accuracy and applicability of the supply 

forecasts supplied by Enbridge. Specifically, Judge O’Reilly pointed out that Enbridge’s 
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expert failed to address demand for refined petroleum products in the demand forecast. 

YCI agrees that the Commission relied on wholly inaccurate and biased data in granting 

the Certificate of Need. 

c. The Commission’s Grant of the Certificate of Need. 

Over Judge O’Reilly’s recommendation that the Commission reject Enbridge’s 

Preferred Route for the new crude oil pipeline, the Commission granted Enbridge’s 

Certificate of Need for the Preferred Route on September 5, 2018 in its Order Granting 

Certificate of Need as Modified and Requiring Filings, subject to Enbridge submitting 

required compliance filings which the Commission accepted on January 23, 2019 in its 

final Order Approving Compliance Filings as Modified and Denying Motion.  

d. YCI’s Petition for Reconsideration.  

Petitioner timely petitioned the Commission to reconsider it September 5, 2018 

order on September 25, 2018. See Minn. Stat. § 216B.27; Minn. R. 7829.3000. Petitioner 

argued that the Commission: (1) erred as a matter of law by accepting apportionment and 

crude oil supply data rather than the required demand forecast; (2) failed to consider the 

Line 3 Project’s societal cost of carbon emissions adopted as fact by the Administrative 

Law Judge; (3) erred by dismissing all effected treaty rights from its decision as “not 

necessary;” (4) erred as a matter of law by ignoring local environmental and community 

impacts despite a duty to consider “the effect of the proposed facility . . . upon the natural 

and socioeconomic environments;” and (5) erred as a matter of law by making findings 

on pipeline safety which belong solely to the federal government. The Commission 

denied the petition for reconsideration on November 21, 2018.  
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Petitioner filed for a certiorari appeal in this Court on December 20, 2018. Minn. 

Stat. § 216B.52; Minn. Stat. §§ 14.63–69. Presiding Judge Schellhas, Judge Worke, and 

Judge Florey dismissed the appeal as premature, but permitted Petitioner to “obtain 

review of the September 5, 2018, and November 21, 2018 orders in a timely appeal” of 

the final January 23, 2019 order. To that end, Petitioner timely filed and served a petition 

for reconsideration of the January 23, 2019 order on February 12, 2019. In addition to the 

challenges leveled against the September 5, 2018 order, Petitioner argued that the 

modifications were materially flawed and that because these modifications were 

“essential to its determination that the project meets the criteria for a certificate of need,” 

these flaws caused even the modified Line 3 Project to still fall short of Minn. R. 

7853.0130. The Commission denied this petition for reconsideration on March 27, 2019. 

5. Issues Proposed to be Raised on Appeal.  

The Commission granted the Certificate of Need without properly and adequately 

considering the mandatory criteria set forth in Minn. Stat. § 216B.243 and Minn. R. 

7853.0130 as well as looking beyond these criteria to bolster its decision. Specifically, 

Petitioner intends to raise on appeal, the following issues: 

 Whether the Commission erred as a matter of law by granting a Certificate a Need 

without evaluation or consideration of a “long-range energy demand forecast” for 

petroleum as required by Minn. Stat. § 216B.243, subd.3 (1) and Minn. R. 

7853.0130(A)(1). 
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 Whether the Commission arbitrarily and capriciously accepted applicant’s 

industry-created substitutes for the missing “long-range energy demand forecast.” 

Minn. Stat. § 216B.243, subd.3 (1); Minn. R. 7853.0130(A)(1). 

 Whether the Commission’s reliance on applicant’s demand forecast substitutes is 

unsupportable by the evidence in the record because the lack of transparency, 

significant indicia of bias, and unverifiable underlying data or assumptions prevent 

the Commission from “evaluat[ing]” their “accuracy.” Minn. Stat. § 216B.243. 

 Whether the Commission arbitrarily and capriciously failed to consider significant 

aspects of the issue by declining to follow the Administrative Law Judge’s 

findings on climate science and environmental impacts in order to find that the 

“consequences to society,” including the “effect[s] . . . upon the natural [ ] 

environment[],” were “more favorable” by granting the certificate of need under 

Minn. R. 7853.0130(C). 

 Whether the Commission exceeded its statutory jurisdiction by grounding its 

decision on its own findings regarding the safety and integrity of Existing Line 3 

which fall under the purview of other state and federal regulatory authority. 

6. Related Appeals. 

On August 15, 2018 this Court consolidated Court of Appeals Docket Nos. A18-

1283, A18-1291, and A18-1292. These appeals challenge the Commission’s Final 

Environmental Impact Statement Adequacy Order for Enbridge’s Line 3 Replacement 

Project. Oral argument in that consolidated case was held March 20, 2019. 
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On February 12, 2019, Friends of the Headwaters, Honor the Earth, and The Sierra 

Club petitioned this Court, Court of Appeals Docket No. A19-0267, for certiorari review 

of Minnesota Public Utility Commission Docket No. PL-9/PPL-15-137 and its grant of a 

route permit to Enbridge for the Line 3 Project.  

Multiple parties, including YCI, appealed the Commission’s grant of a certificate 

of need to Enbridge for the Line 3 Project on December 19, 2018, December 20, 2018, 

and December 21, 2018. The consolidated appeals, Court of Appeals Docket Nos. A18-

2092, A18-2093, A18-2109, and A18-2110, were dismissed as premature. The court 

permitted the appellants to refile their appeals on a timely petition for certiorari of the 

Commission’s final order. See also Minn. R. Civ. App. P. 104.01, subd. 3. As required by 

the Court, a copy of that order is included with this appeal. 

On March 29, 2019, the Minnesota Department of Commerce petitioned this Court 

for a writ of certiorari, Court of Appeals Docket No. A19-0510, challenging the 

Commission’s certificate of need determination. On April 16, 2019, Red Lake Band of 

Chippewa Indians, White Earth Band of Ojibwe, Honor the Earth, and The Sierra Club as 

well as Friends of the Headwaters similarly petitioned for certiorari review of the 

Commission’s grant of a certificate of need, Court of Appeals Docket Nos. A19-0599 and 

A19-0602, respectively. 
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7. Contents of Record.  

Is a transcript necessary to review the issues on appeal? Yes (X) No ( ) 

If yes, full ( ) or partial (X) transcript? 

Petitioner intends to file a motion to consolidate this appeal with related appeal 

No. A19-0510, which is based on the same transcript as the present petition. Petitioner 

will request leave from the Court to incorporate the transcripts already ordered in appeal 

No. A19-0510 for use in the record for the present appeal.  

Within 10 days, YCI will file and serve on the Respondent a description of the 

parts of the transcript with YCI intends to include in the record as provided by Minn. R. 

Civ. App. P. 110.02, subd. 1. 

Has the transcript already been delivered to the parties and filed with the trial court 

administrator? Yes ( ) No (X) 

If not, has it been ordered from the court reporter? Yes ( ) No (X) 

If a transcript is unavailable, is a statement of the proceedings under Rule 110.03 

necessary? Yes ( ) No ( ) 

Not applicable 

8. Is oral argument requested? Yes (X) No ( ) 

If so, is argument requested at a location other than that provided in Rule 134.09, 

subd. 2? Yes ( ) No (X) 

9. Identify the type of brief to be filed: 

Formal brief under Minn. R. Civ. App. P. 128.02.  



11 

10. Names, Addresses, and Telephone Numbers of Attorney for Petitioner and 
Respondent. 

 
Attorneys for Petitioner: 
 
Kevin Lee, Adjunct Professor and Supervising Attorney  
Zachariah Sibley, Certified Student Attorney 
Maya Digre, Certified Student Attorney 
Hillary Hoffman, Certified Student Attorney 
Michael Pettet, Certified Student Attorney 
 
University of Minnesota Law School Environmental and Energy Law Clinic  
1919 University Avenue West, Suite 515  
St. Paul, MN 55104 
(651) 287-4865 
 
Attorneys for Respondent: 
 
Jason Marisam 
Leah M. Tabbert 
Office of the Attorney General 
445 Minnesota St., Suite 1100 
St. Paul, Minnesota 55101 
 
Ryan Barlow, General Counsel 
Minnesota Public Utilities Commission 
121 7th Place East, Suite 350 
Saint Paul, MN 55101 
 
Dated: April 18, 2019 /s/Kevin Lee   

Kevin Lee, #0395933 
Zachariah Sibley, Certified Student Attorney 
Maya Digre, Certified Student Attorney 
Hillary Hoffman, Certified Student Attorney 
Michael Pettet, Certified Student Attorney 
University of Minnesota Law School Environmental 
and Energy Law Clinic 
1919 University Avenue West, Suite 515 
St. Paul, MN 55104 
(651) 287-4865 
klee@mncenter.org 
 
Attorneys for Petitioner Youth Climate Intervenors 


