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STATE OF MINNESOTA                                 IN DISTRICT COURT 
 
COUNTY OF CLEARWATER                        NINTH JUDICIAL DISTRICT 
 
 
State of Minnesota,    
      

Plaintiff,     
 MEMORANDUM IN OPPOSITION 

OF DEFENDANT’S MOTION TO 
DISMISS 

 vs.                  
      
Felicity Carroll, Sophia Cawthorn, Samantha Clauznitzer Cooper, Kader Hastings, Makenzie 
Hines, Bee Kakac, Sophia Lanr, Brenna Ledesma, Sara Long, Julie Macuga, Genna Mastellone, 
Daniel McLaughlin, Yarrow Mead, Joseph Meinholz, Derek Pavelcik, Scott Putney, Gerard 
Reyes, Scott Russell, Emma Schoenberg, Ian Shay, Ann Swearingen, Leif Taranta, Michell 
Wenderlich.       
  Defendants.   
 
 
TO: THE HONORABLE JUDGE DESANTO AND DEFENDANTS, BY AND 

THROUGH COUNSEL.  
 

 
FACTS 

 
On June 14, 2021, the Clearwater County Sheriff’s Department responded to a mass 

protest at 230th St., Shevlin (a/k/a Mississippi River Crossing). This is located in Clearwater 

County.  

Deputies responded because on June 13, 2021, Sheriff Darin Halverson served a trespass 

notice by Enbridge on the protestors. Enbridge is the legal owner and possessor of the property. 

There are several large “No Trespassing” signs in the area, including two posted on a gate 

leading to the protest site. The letter ordered the protestors to vacate the premises and withdrew 

any implied consent to occupy that had been previously granted for a religious ceremony. The 
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letter was served, and Sheriff Halverson advised all parties that if they did not vacate the 

property that evening then they would be cited for trespass.  

On June 14, 2021, Sheriff Halverson made contact again with the protestors and ordered 

them off the premises. Several protestors vacated peacefully at that time. Sheriff Halverson made 

contact with the group several times to order they vacate and assess their progress. Later that day 

at approximately 5:00 p.m. Sheriff Halverson and a small contingent of deputies returned, made 

contact with a group who refused to vacate. Several citations were issued for trespass. The 

current defendants were among the group refusing to depart without citations. Based on the 

continued occupation of the premises after a letter was served and the repeated dispersal requests 

from Sheriff Halverson, and the statements of the group, deputies believed that the group would 

not vacate the premises without being cited and would continue the criminal activity.  

The parties were cooperative with deputies, were issued citations, at which point they 

vacated the premises.  

OVERVIEW OF TREATIES 
 

 The Court took judicial notice of Minnesota Treaties at the hearing. There are several treaties 

between the United States and the Chippewa Indians that are directly relevant to the issues 

currently before the Court. Below is a chronological outline of these treaties. 

 

TREATY OF GREENVILLE AUGUST 3, 1795 
 

The Treaty of Greenville was designed to put an end to a destructive war, to settle 

all controversies and restore harmony and friendly intercourse between the United States 

and Indian Tribes.  The Chippewa Tribe is a signatory to this treaty.  The treaty set a 
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boundary line between the lands of the United States and the lands of the Indian Tribes.  

The Tribes reserved hunting rights in the ceded areas.  The United States relinquished its 

claims on Indian lands in the Northwest Territory, but did not attempt to define the 

territories of each Tribe.  See: State v. Keezer, 292 NW2d 714, 717 (Minn. 1980) hearing 

denied June 23, 1980.  The treaty was very specific as to the meaning of the relinquishment 

by the United States;  

Article V 
To prevent any misunderstanding about the Indian lands 
relinquishment by the United States in the fourth article, it is 
now explicitly declared, that the meaning of the relinquishment 
is this: the Indian Tribes who have a right to those lands, are 
quietly to enjoy them; hunting, planting and dwelling thereon so 
long as they please, without any molestation from the United 
States; but when the Tribes or any of them, shall be disposed to 
sell their lands, or any part of them, they are to be sold only to 
the United States; and until such sale, the United States will 
protect all the said Indian Tribes in the quiet enjoyment of their 
lands against all citizens of the United States, and against all 
other persons who intrude upon the same.  And the said Indian 
Tribes again acknowledge themselves to be under the protection 
of the said United States and no other power whatsoever.   

 
Article V did not create a vast Northwest Territory reservation.  Instead, it granted 

treaty recognition of the Indian right of occupancy.  Keezer, at 719.  The treaty described, 

rather than altered, the basic nature of this right.  There was no indication that any retained 

rights of the Indians were to be held in common.  The Treaty of Greenville did not expand 

Chippewa rights to hunt, fish and rice to cover all the Indian lands of the Northwest 

Territory.  It also did not elevate the status of hunting rights to the status of intertribal 

commercial rights over a vast Northwest Territory.  Id.  
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THE TREATY AT PRAIRIE DU CHIEN, AUGUST 19, 1825  
 

In 1825, the United States negotiated the Treaty of Prairie du Chien between several 

Tribes of the Northwest Territory, including the Chippewa and the Sioux. The treaty related 

the history of the warfare between signatory Tribes and states as its purpose to promote 

peace among these Tribes, and to establish boundaries among them and the other Tribes 

who live in their vicinity, and thereby to remove all causes of future difficulty. Keezer, at 

719. The Treaty of Prairie du Chien was not a treaty in which the Tribes ceded Territory to 

the United States.  Instead, the United States was a party to the treaty only in the sense that 

it negotiated its terms with the signatory Tribes and bound itself to use its good offices to 

remove any difficulties should any causes of difficulty arise between the Tribes.  Keezer, 

at 720. 

 Article 13 of the treaty provides:  
It is understood by all the Tribes, parties hereto, that no Tribe shall hunt 
within the acknowledged limits of any other without their consent, but 
it being the sole objective of the arrangement to perpetuate a peace 
among them, and amicable relation being now retired, the Chiefs of all 
the Tribes have expressed a determination, cheerfully to allow a 
reciprocal right of hunting on the lands of one another, permission being 
first asked and obtained, or before provided for.   

 

Article 13 does not memorialize a continuing reciprocal hunting rights but only 

indicates that permission, being first asked will be freely given in order to perpetuate the 

peace established by the treaty.  Id.  Subsequent to the treaty, warfare continued between 

the Sioux and Chippewa.  Extended Warfare between Tribes is not consistent with an 

exchange of reciprocal hunting rights.  Apparently, the Sioux and Chippewa being in the 

areas in question subsequent to the negotiations of the treaty did not place upon the treaty 
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that it created mutual hunting rights on each other’s territory.  Keezer, at 720.  (The 

defendant’s, 11/16 Chippewa Indians, claimed right to hunt/fish/rice under treaties of 1795 

and 1825 without state regulation, in an area that was ceded to the United States by the 

Sioux Tribe).  Even if the Treaty of Prairie du Chien were construed to grant … (a 

continuing reciprocal right of hunting between Tribes on one another’s territory) these 

rights were extinguished by later treaties with the Sioux (1837) and Chippewa (1855).  

Keezer, at 720.  The Sioux did not expressly retain hunting, fishing or foraging rights when 

they ceded Indian Title in the 1837 Treaty.  Hunting/fishing/gathering rights are mere 

incidents of Indian Title.  When Indian Title is extinguished, so too are aboriginal 

hunting/fishing/gathering rights.  Keezer, at 721; United States v. Minnesota, 

466FSupp1382, 1385 (1979).  The Sioux could only give the Chippewa hunting rights that 

were dependent on their occupancy of the land.  Thus, even if the Treaty of Prairie du Chien 

ever granted Chippewa rights (in Sioux territory) they were extinguished by virtue of the 

1837 Treaty.  Id.   The reservation of hunting/fishing/gathering rights by the Chippewa in 

their 1837 Treaty does not change this.  The Chippewa Treaty only applied to land ceded 

therein.  Keezer, at 721. 

 
TREATY AT FOND DU LAC OF LAKE SUPERIOR, 

AUGUST 5, 1826  
 

This treaty acknowledged and ratified the 1825 Treaty of Prairie du Chien.  At the 

request of the Chippewa Chiefs, the United States assembled with the Chippewa Bands as 

some were not present in 1825.  Formal assent was given to the Treaty of 1825 by all of 

the Chippewa Bands.   
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TREATY AT ST. PETERS, JULY 29, 1837 

This treaty was between the United States and the Chippewa Nation.  This included 

representation (Chiefs and Warriors) from Leech Lake (Pillagers), Gull Lake and Swan 

River, St. Croix River, Lake Courteoville, Lac De Flambeau, La Pointe (on Lake Superior), 

Mille Lac, Sandy Lake, Snake River, Fond du Lac (on Lake Superior) and Red Lake Bands.   

In Article 1 of the treaty the Chippewa agree to “cede” to the United States a 

tract of country as described.  This 1837 ceded territory is located in what is now known 

as the states of Minnesota and Wisconsin.  See Exhibit 15 as to the portion located in 

the State of Minnesota at Royce area 242.   Article 5 of the Treaty provides: 

The privilege of hunting, fishing and gathering the wild rice, 
upon the lands, the rivers and the lakes included in the territory 
ceded, is guaranteed to the Indians, during the pleasure of the 
President of the United States.   
 

When the Chippewa agreed to sell their lands in this treaty, they repeatedly 

emphasized that they wanted to retain their hunting, fishing and gathering rights.  See: 

Mille Lacs Band of Chippewa v. State of Minnesota, 853 F Supp 1118, 1140 (8th Cir 1994); 

see also: Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. State of 

Wisconsin, 700 F. 2d 341 (7th Cir 1983).  Two Chiefs in particular are noted to have 

participated in these discussions.  Chief Aish-ke-bo-gi-ko-she (Flatmouth) of the 

Pillager/Leech Lake Band is noted to have reiterated the Chippewa’s desire to preserve 

hunting, fishing and gathering rights, LCO at 344, as well as having participated along with 

Ma-ghe-ga-bo of Leech Lake.  United States v. Brown, 777 F. 2d 1025, 1028 (8th Cir 2015).  

Chief Hole-in-the-Day (Gull Lake) was also noted to have participated.  Mille Lacs v 

Minnesota, at 1139-1141.   
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TREATY AT LAPOINTE OF LAKE SUPERIOR, OCTOBER 4, 1842 
 

This was a treaty between the United States and the Chippewa of the Mississippi 

and Chippewa of Lake Superior.  The Bands that participated included Crow Wing River, 

Sandy Lake, Gull Lake, Red Cedar Lake, Pokegommaw, Wisconsin River, Lac de 

Flambeau, Lake Bands, Fond Du Lac, La Pointe, Onlonagan, Vieux Desert, Mille Lac, St. 

Croix, Smoke River, Chippewa River and Lac Courtalle Bands. 

In Article 1, the Chippewa Indians of the Mississippi and Lake Superior “cede” to 

the United States a tract of country as described.  This 1842 ceded territory is located in 

what is now known as the state of Wisconsin.  It is located north of the 1837 ceded territory.  

LCO, 700 F 2d 341 (7th Cir 1983) (Royce 242) and east of the 1854 ceded territory (Royce 

area 332) in Minnesota.   

Article 2 of the treaty provides: 

The Indians stipulate for the right of hunting on the ceded territory, with 
the other usual privileges of occupancy, until required to remove by the 
President of the United States… 
 

Thus, the Chippewa reserved the right to hunt on the ceded territory.  LCO at 365.   
 

 
TREATY AT FOND DU LAC OF LAKE SUPERIOR, AUGUST 2, 1847 

 

This was a Treaty between the United States and the Chippewa Indians of the 

Mississippi and Lake Superior.  The Chippewa Bands participating included Crow Wing, 

Gull Lake, Sandy Lake, LaPointe, St. Croix, Pelican Lakes, Lac Flambeau, Rice Lake, 

Ontonagin, Puckaguno, Fond du Lac, Chippewa River, Lac Contereille, Puk-wa-wan, 

Turtle Portage, Grand Portage, Ance and Trout Lake.   
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In Article 2 of the treaty, the Chippewa of the Mississippi and Lake Superior “cede 

and sell” to the United States all of the land as described.  This cede area is located in what 

is now known as the state of Minnesota at Royce area 268.  Article 2 also cedes “all interest 

and claim” to an additional area of land north of the Long Prairie River which is described 

as: 

…the boundary-line between the Indians, parties to the treaty, and the 

Chippewa Indians commonly called “Pillagers”… 

This second parcel is also located in present day Minnesota as reflected Royce area 

269.  This treaty then appears to have officially recognized the boundary line between the 

Pillager Band and Mississippi/Lake Superior Bands. 

There were no reservations of hunting, fishing, gathering rights in this treaty. 

 
TREATY AT LEECH LAKE, AUGUST 21, 1847  

 
This treaty was between the United States and the Pillager Band of Chippewa 

Indians.  In Article 2, the Pillager Band “sell and cede” to the United States all the country 

within a described boundary.  This area is located in present day Minnesota at Royce area 

269.  Article 3 provides that the:  

…country hereby ceded shall be held by the United States as Indian 
land, until otherwise ordered by the President.   

 
No hunting, fishing, gathering rights were reserved in this treaty. 

Article 2 of the treaty establishes 6 reservations for the Chippewa of Lake Superior 

and provides land patents, for mix bloods over the age of 21. 

Article 7 prohibits spirituous liquor sales throughout the ceded territory and in land 
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set apart for the residences of the Indians, until otherwise ordered by the President of the 

United States. 

Article 11 reserved to the Chippewa of Lake Superior hunting and fishing rights as 

follows: 

…and such of them as reside in the territory hereby ceded, shall have the 

right to hunt and fish therein, until otherwise ordered by the President of the United 

States. 

Article 12 set up special consideration for the Chippewa of Bois Forte.   
 

 
TREATY AT LA POINTE, SEPTEMBER 30, 1854  

 
This treaty was entered into by the United States and the Chippewa Indians of Lake 

Superior and Mississippi.  Participating Chippewa Bands included La Point, Ontonagon, 

L’Anse, Vieux De Sert, Grand Portage, Fond du Lac, Lac Court Oreille, Lac Du Flambeau, 

Bois Forte and the Mississippi Bands.   

Article 1 of the treaty establishes a line which acted as a boundary line dividing the 

interests of the Chippewa of Lake Superior and Chippewa of the Mississippi.  The 

Chippewa of Lake Superior then “ceded” to the United States all lands theretofore owned 

by them east of this line to the United States.  The Chippewa of the Mississippi assented 

and agreed to the cession.  This 1854 ceded territory is located in present day Minnesota at 

Royce area 332.  Pursuant to Article 1 the Chippewa of the Mississippi agreed that the 

whole amount of the consideration for this 1854 cession could go to the Chippewa of Lake 

Superior.  In exchange, the Chippewa of Lake Superior relinquished all their interest in the 

land lying west of the line established in the 1854 treaty.  This then would be the westerly 
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boundary of the 1854 ceded territory as provided in Royce area 332. 

Most of the Bands residing in the 1837 ceded territory were signatories to the treaty 

of 1854.  The Mille Lacs Band was not.  Minnesota v. Mille Lacs Band, 526 US at 199.  

Wisconsin Bands and Fond du Lac, but not Mille Lacs, were signatory of the treaty which 

created reservations.  Even though reservations were created (in 1854, 1842 and 1837 cede 

areas) the aboriginal rights of hunting, fishing, gathering were reserved by the 1854 treaty 

thus creating usufructuary rights in the 1854 ceded territory.  Mille Lacs Band of Chippewa 

Indians v. Minnesota, at 918.  Thus the right to hunt, fish, and gather outside of the 

reservation was preserved. Id.  This was something that the Chippewa were acutely aware 

of as evidenced by the words of Chief Buffalo: 

We do not want to be deceived anymore as we have in the past.  We 
now understand that we are selling our lands as well as timber and 
that the whole, with the exception of what we shall reserve, goes to 
the great father forever.   

 
LCO, at 348. 

Three of the representatives of the Mississippi Band were Hole-In-The-Day, Bad 

Boy and Crossing sky.   

 
TREATY OF WASHINGTON, FEBRUARY 22, 1855  

 

This treaty was between the United States and the Chippewa Indians of the 

Mississippi, Pillager and Winnibigoshish Bands. 

In Article 1 of the treaty, the Mississippi, Pillager and Winnibigoshish Bands 

agreed to: 

Cede, sell and convey to the United States all their right, title and 
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interest in and to, the lands now owned and claimed by them, in the 
Territory of Minnesota included within as defined (MN Royce Area 
357). 

Article 1 contains a second cession catch all sentence as follows: 
 

Said Indians do further fully and entirely relinquish and convey 
to the United States, any and all right, title and interest, of 
whatsoever nature the same may be, which they now have in, 
and to any other lands in the Territory of Minnesota or 
elsewhere.  

 
This second sentence was designed/intended to extinguish Chippewa 

land claims in the Territory of Minnesota that could not be described precisely.  

Minnesota v. Mille Lacs, 526 US at 199, 119 S. Ct. at 1202. 

The 1855 Treaty was designed primarily to transfer Chippewa land to the United 

States.  Id, at 526 US 196, 199 S. Ct. 1201.  On December 19, 1854, Congress authorized 

the President to cause negotiations to be entered into with the Chippewa Indians for the 

extinguishment of their title to all lands owned and claimed by them in the Territory of 

Minnesota.  Mille Lacs Band v. Minnesota, 853 F. Supp. 1118, 1141 (1994).  The Act 

indicated that reservations should be established for the Indians and that “the laws of the 

United States and the Territory of Minnesota shall be extended over the Chippewa Territory 

in Minnesota whenever the same may be ceded, and the same shall cease to be Indian 

Country.” Id, at 1141-1142.  A full title extinguishment and an unconditional/unqualified 

title transfer was to occur.  The language used in the 1855 Treaty is precisely suited for the 

purpose of eliminating Indian title and conveying to the United States all of the Band’s 

interest in the ceded lands.  US v. Minnesota, 466 F. Supp. 1382, 1385 (D. Minn. 1979), 

affirmed 614 F 2d 1161 (8th Cir); Cert Denied 449 US 905 (Oct. 14, 1980). 

No off-reservation hunting, fishing, gathering rights are mentioned in the 1855 
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Treaty.  Mille Lacs v. Minnesota, at 919.  The Treaty makes no mention of hunting and 

fishing (or gathering) rights, whether to reserve new usufructuary rights or to abolish rights 

guaranteed by previous treaties.  Minnesota v. Mille Lacs, at 526 US 185, 119 S. Ct. 1195.  

The Treaty Journal also reveals no discussion of hunting and fishing (or gathering) rights.  

Id.  Absent some express reservation, hunting and fishing (and gathering) rights are 

subsumed within an unconditional transfer of title.  Western Shoshone National Council v. 

Molini, 951 F 2d 200 (9th Cir 1991), cert denied 506 US 822 (Oct. 5, 1992).  Aboriginal 

hunting and fishing (and gathering) rights are taken when full title extinguishment occurs.  

Id, at 203.  Thus, if the cession extinguished Indian Title to the ceded area, it would also 

have the effect of abrogating any aboriginal hunting, fishing, trapping or wild ricing (or 

gathering) rights.  These rights are mere incidents of Indian title, not rights separate from 

Indian Title, and consequently if Indian Title is extinguished, so also would these 

aboriginal rights be extinguished.  State v. Keezer, 292 NW 2d 714, 721 (MN 1980); 

rehearing denied June 30, 1980.  (Defendant admits….that the Chippewa right of 

occupancy in Minnesota, except for reservation land, was extinguished in the Treaty of 

1855).  The Treaty of 1855 extinguished the Indian’s aboriginal hunting and fishing (and 

gathering) rights in the ceded territory (Royce 357) outside of reservation lands, State v. 

Clark, 282 NW 2d 902, 908 (MN 1979) rehearing denied  (Oct. 1, 1979); cert denied 445 

US 904, 100 S. Ct. 1080, 63 LE 2d, 320 (1980).  These rights were re-acquired by the 

Treaties of 1864 and 1867 within White Earth Reservation.  Id. at 908.  See also: United 

States v. Aanerud, 893 F. 2d 956 (8th Cir 1990) rehearing denied Feb. 16, 1990 (well settled 

that Treaty of 1867 re-established Minnesota Chippewa rights of hunting and fishing, 
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within confines of White Earth Reservation, which had been extinguished by the Treaty of 

February 22, 1855); United States v. Stone, 112 F 3d 971, 973 (8th Cir 1997).   

“…Apparently there was little game or fish on the reservations reserved to the 
Chippewa in 1855, and this, in large part, led them to seek a new reservation.  In a 
letter to the President of the United States which provided the impetus for the 
negotiation of the Treaty of 1864, Chief Hole-In-The-Day complained that the 
Indians lacked arable land “… to say nothing of game, to which, for many years, 
we must still look in a greater or less degree for subsistence.”  Chief Hole-In-The-
Day wrote the president that, “…all these elements of comfort and content to our 
people; that is, good-land, game, fish, rice, and sugar.  Here we have neither, to any 
considerable extent.  True, we may find a little rice and a few fish, but not sufficient 
for my people, not enough to save them from starvation.  If a treaty were made with 
the Red Lake Indians, a tract of country of the best character for my people might 
be procured, without any outlay or expense to the government; say that strip of land 
lying on the Wild Rice River, between the 47° and 48° north latitude, and east of 
the Red River.  There is every advantage of good soil, game, fish, rice, sugar, 
cranberries, and a healthy climate.”   
 
Report of the Commissioner of Indian Affairs, October 31, 1863, at 329, 330 (Resp. 

App. at 3).  Clark, at footnote 19.  

If the Bands understood the Treaty of 1855 to have reserved hunting, fishing and 

gathering rights in the ceded territory, this letter would not have been necessary or sent.   

Article 2 of the treaty provided for the establishment of reservations.  Six 

reservations were provided for the Mississippi Bands.  Three reservations were provided 

for the Pillager and Winnibigoshish Bands.  A section land was also set aside for Chief 

Hole-In-The-Day which was to include his farm and home.  Chief Hole-In-The-Day 

received a Patent in Fee Simple for this section of land.   

- Treaty of 1855 established Mille Lacs Reservation in 1837 ceded 

territory.  Mille Lacs Band v. Minnesota, 124 F 3d 904, 919 (8th Cir. 

1997) (rehearing denied Nov. 17, 1997) 
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- Leech Lake Reservation was also established by this treaty. US v. 

Brown, at 1028 

Article 7 regulates trade and intercourse with the Bands.  The second sentence of 

Article 7 provides that the laws prohibiting ardent spirits, wines or other liquors in Indian 

Country shall continue in effect throughout the entire boundaries of the country herein 

ceded (Royce 357) to the United States.  This language is consistent with language used in 

other treaties such as the 1854 Treaty.  Article 7 was intended to address the entire ceded 

country, including the reservations, as country to be subject to the laws concerning the 

introduction of liquor into Indian Country.  W.E. Johnson, T.E. Brents and H.F. Coggeshall 

v. Edwin Gearlds, L.J. Kramer, Fred E. Brunkman, 34 S. Ct. 794, 234 U.S. 422, 437, 58 

L. Ed 1383 (1914).   

Indian Country was defined for purposes of the act (act to regulate alcohol trade 

and intercourse with Indian Tribes…) as meaning land to which the Indian Title had not 

been extinguished.  At the time of the 1855 Treaty, the restrictions respecting liquor traffic 

were in force within the ceded area (Royce 357) because until then, the Indian Title had 

not been extinguished.  It was the evident purpose of Article 7 to continue the restrictions 

in force in the ceded territory, notwithstanding the extinguishment of the Indian Title.  Id, 

at 235 US 436.  This recognizes then that the 1855 ceded territory (Royce 357), outside of 

the reservations therein, is not Indian Country.  Otherwise, such language would not have 

had to be include in Article 7. 

In Article 9 of the Treaty, the Chippewa agree to …settle down in the peaceful 

pursuits of life, commence the cultivation of the soil, and appropriate their means to the 
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erection of houses, opening farms, the education of their children and such other objects of 

improvement and convenience, as are incident to well-regulated society.  This indicates the 

intent to give up wandering ways.  This language was not included in the 1837 and/or 1854 

Treaties.  It is intended to apply to the entire 1855 Treaty ceded territory and certainly is 

how it was understood by all.   

Four of the participants for the Bands were: Hole-In-The-Day, Bad Boy, 

Crossing Sky and Flat Mouth (Pillager Band) 

- US v. Brown, 777 F 3d 1025, 1028 

- Minnesota v. Mille Lacs, 526 US 172, 196 

 
 

TREATY OF WASHINGTON, MARCH 11, 1863 
 

This treaty was entered into between the United States and the Mississippi, Pillager 

and Winnibigoshish Bands of Chippewa Indians. 

In Article 1, the reservations known as Gull Lake (Royce area 453), Mille Lac 

(Royce area 454), Sandy Lake (Royce area 455), Rabbit Lake (Royce area 456), 

Pokagomin Lake (Royce area 457) and Rice Lake as described in the second clause of the 

second Article of the Treaty of February 22, 1855 are ceded to the United States. see:  Mille 

Lacs Band v. Minnesota, at 819.   

No hunting, fishing, gathering rights were reserved on the lands ceded to the United 

States. 

In Article 2 of the Treaty the United States established a new reservation in 

Northern Minnesota which later became known as the White Earth Reservation, Id, at 819, 
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for the Chippewa of the Mississippi.  Article 2 also explicitly exempts the reservations 

made and described in the third clause of the second article of the February 22, 1855 Treaty 

for the Pillager and Winnibigoshish Bands.   

In 1862 Hole-In-The-Day led several Bands of Chippewa in an uprising to protest 

government mismanagement and corruption.  The Mille Lacs Band did not participate and 

sided with the United States.  After the uprising settlers began demanding that the 

Chippewa be removed from Minnesota.  In early 1863 the United States summoned a 

delegation of Chippewa to Washington, D.C. to discuss removal.  The negotiations resulted 

in a Treaty. See: Mille Lacs Band v. Minnesota, at 819.  This is at odds with the finding in 

State v. Clark where the Court applied Chief Hole-In-The-Day’s 1863 letter to President 

Lincoln as to the 1855 Treaty Reservations.  Both have been provided for context.  

Regardless, that Chief Hole-In-The-Day was requesting a larger reservation is evidence 

that no usufructuary rights were created/reserved in the 1855 ceded territory. It is also 

evidence that the Chippewa understanding of the 1863 Treaty ceded to the United States, 

without reserving usufructuary rights, all of the Reservations created for the Mississippi 

Chippewa in the 1855 Treaty.   

Article 12 of the Treaty allows the Mille Lacs Band to remain on their reservation 

as established in 1855 (do not have to relocate) so long as they shall not in any way interfere 

with or molest the persons/property of the whites.   

One of the participants for the Chippewa was Bad Boy.   

 
TREATY AT OLD CROSSING OF RED LAKE RIVER, OCTOBER 2, 1863  

 
This treaty is entered into between the United States and the Red Lake and Pembina 
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Bands of Chippewa Indians.   

In Article 2 of the Treaty, the Red Lake and Pembina Bands cede, sell and convey 

to the United States all their right, title and interest in and to all the lands now owned and 

claimed by them in the State of Minnesota and in the Territory of Dakota within a described 

boundary (Royce area 445).  This area is north/northwest of the 1855 ceded territory.   

There is no mention, or reservation of, hunting, fishing, gathering rights in the 

Treaty.  However, the transcript of negotiations with the Band makes clear that the Indians 

were promised they could continue to hunt and fish on the ceded land until it was settled.  

United States v. Minnesota, 466 F. Supp. at 1383.  

There were two subsequent cessions (1889 and 1904) by these Bands.  Id, at 1384.  

The commission was instructed by Congress to obtain an agreement with the Band “for the 

cession and relinquishment in writing of all their title and interest in and to” the lands the 

Band agrees to sell.  Any such agreement was to operate as a complete extinguishment of 

the Indian Title to the ceded land.  Id, at 1384.  Neither of these two subsequent treaties 

mentions/reserves hunting, fishing, gathering rights.  There also was nothing contained in 

the Treaty journals as well.  In the agreements/treaties, the Band agreed to “grant, cede, 

relinquish and convey to the United States all our right, title and interest in and to all” the 

ceded lands.  Id.  Subsequent to the 1904 cession the State of Minnesota had consistently 

enforced its gaming laws against Band members who hunt and fish in the area ceded in 

1889 and 1904.  Id.  The all right, title and interest language is precisely suited for the 

purpose of eliminating Indian Title and conveying to the United States all the Bands 

interest in the ceded lands.  Id., at 1385.  The 1889 and 1904 cessions extinguished Indian 
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Title to the ceded area.  This also had the effect of abrogating aboriginal hunting, fishing, 

trapping and wild ricing rights.  These are mere incidents of Indian Title, not rights separate 

from Indian Title, consequently when Indian Title is extinguished so also are these 

aboriginal rights extinguished.  Id.  The Court then held the Band did not retain hunting, 

fishing, trapping or wild ricing rights in ceded territories of 1889 and 1904.  In reaching 

this decision, the Court considered that the normal practice to create usufructuary rights 

was to state so in the Treaty.  It also considered the legislative intent and enactments 

connected with the treaties.  The Court stated that Indian Treaties cannot be re-written or 

expanded beyond their clear terms to remedy a claimed injustice or to achieve an asserted 

understanding of the parties.  That the rules of Construction (favoring Indians) cannot be 

used to remake history in derogation of the clear wording and intent of the relevant 

enactments and agreements.  Id, at 1388.   

Article 7 provides that the laws against the introduction and sale of spirituous 

liquors in Indian Country shall be enforced throughout country cede in this treaty.   

Article 9 of the Treaty establishes 2 reservations within the tract ceded.  

  

TREATY OF WASHINGTON APRIL 12, 1864 
 

This treaty was entered into between the United States and the Red Lake and 

Pembina Bands of the Chippewa Indians.   

In Article 1 of this Treaty, the Bands agree and assert to the October 2, 1863 Treaty 

as modified by the United States Senate.  No additional cessions are made.   
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TREATY AT WASHINGTON MAY 7, 1864 

This treaty was entered into between the United States and the Mississippi, Pillager 

and Lake Winnibigoshish Bands of the Chippewa Indians.   

Article 1 of the 1864 Treaty again cedes the reservations known as Gull Lake, Mille 

Lac, Sandy Lake, Rabbit Lake, Pokagomin Lake and Rice Lake described in the second 

clause of the second article of the February 22, 1855 Treaty to the United States see: 

Johnson v Gearlds, 234 U.S. at 427; see also: 14 Ind. CI. Comm. 226 (Nov. 20, 1964).    It 

does reserve a section of land for Chief Hole-In-The-Day, Chief Mis-qua-dace and Chief 

Shaw-Vosh-Kung.   

Article 2 of the Treaty provides for a reservation larger than the reservation 

provided for in the 1863 Treaty.   

Article 12 again allowed the Mille Lac Band to stay on its reservation.  It also made 

provision for the Sandy Lake Reservation.   

In 1863 Chief Hole-In-The-Day wrote President Lincoln that the new reservation 

did not have adequate fish, game, rice and sugar which the Chippewa still relied upon.  

Mille Lacs Band v. Minnesota, at 819.  Subsequently, Chief Hole-In-The-Day and Chief 

Mis-Qua-Dace re-negotiated the 1863 Treaty to provide for a larger reservation.  Id.   The 

1864 Treaty took the place of the 1863 Treaty.  Johnson v. Gearlds, 34 S. Ct. 794, 234 U.S. 

422, 427, 58 L. Ed. 1383 (1914).  As part of this Treaty the United States agreed to set 

aside a considerable amount of land previously ceded in the 1855 Treaty.  Id.  This 

reservation was to be used at the Chippewa’s future home located in the area of the present 

White Earth Reservation.  State v. Clark, at 908.  The Chippewa’s hunting and fishing 
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rights were reacquired by the 1864 and 1867 Treaties in the reservation area.  Id, at 909.  

The above clearly evidences the understanding of the day that the Chippewa were 

relocating to the White Earth Reservation and had no claim to the lands ceded in the 1864 

Treaty.  Also that the Chippewa had no usufructuary rights created/reserved in the 1855 

ceded territory.   

There is no argument by any party in this case that the area of trespass is located on 

the White Earth Indian Reservation.  

 

TREATY AT WASHINGTON APRIL 7, 1866 

This treaty was between the United States and the Bois Fort Band of the Chippewa 

Indians.   

In Article 2 of the Treaty, the Bois Fort Band ceded and forever relinquished and 

surrendered to the United States all their right, title, claim and interest in and to all lands 

and territory heretofore claimed, held, or possessed by them and lying east of the (1854 

Treaty) boundary line….also ceded and relinquished to the United States all their claim, 

right, title and interest in and to all lands and territory west of the boundary line (1854 

Treaty line), or elsewhere in the United States.   

Article 3 established a reservation for the Bois Fort Band.   

There was no mention/ reservation of hunting, fishing, gathering rights. 

 

TREATY AT WASHINGTON MARCH 19, 1867  
 

This treaty was entered into by the United States and Chippewa of the Mississippi.   
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In Article 1 of the Treaty, the Chippewa of the Mississippi ceded to the United 

States all their lands in the State of Minnesota secured to them by the second article of their 

treaty of May 7, 1864 (Exhibit 12), except as reserved in the tract described.  No hunting, 

fishing, gathering rights were reserved to the Chippewa.   

Article 2 of the Treaty creates a new reservation.  This created the current White 

Earth Reservation.  US v. Aanerud, 893 F 2d 956, 958 (8th Cir 1990) rehearing denied Feb. 

16, 1990; State v. Clark, at Footnote 3.   

Article 8 of the Treaty allowed for State/County enforcement of crimes against 

Indians on the reservation at the request of the Indian Agent.   

The Treaty of 1867 ceded to the United States the greater portion of the lands 

secured by the Chippewa by the Treaty of 1864.  Johnson v. Gearlds, 34 S. Ct. 794, 

234 U.S. 422, 427, 58 L. Ed. 1383 (1914).   In return, the Chippewa received the 

White Earth Reservation.  State v. Clark, at 908.  The Treaty of 1867, even though it 

relates specifically to agricultural pursuits and makes no express reference to the 

hunting and fishing rights, reestablished the Minnesota Chippewa’s aboriginal rights 

of hunting and fishing and collecting rice, which had been extinguished by the Treaty 

of February 22, 1855.  U.S. v. Aanerud, at 958, within the confines of the White Earth 

Reservation.  Id, at 960; see also: U.S. v. Stone, 112 F 3d 971, 973 (8th Cir 1997). 
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ARGUMENT 
  

I. NO USEFRUCTORY RIGHTS WERE RESERVED UNDER THE 1855 TREATY, 
THUS THERE IS NO DEFENSE TO THE TRESPASS. 

The 1855 Treaty conveyed all aboriginal rights to the Federal Government; thus, no 

usufructuary rights were reserved by the Anishinaabe.  

Defendants contend that the 1855 Treaty grants to all Anishinaabe hunting, fishing, and 

gathering rights, and that this prosecution violates those rights, as the Defendants were invited 

guests of Anishinaabe people. However, the assertion is contrary to the clear language of the 

treaty, whereby the Bands ceded all interest in the lands to the United States.  

The 1855 Treaty states in boundaries, viz: [describing the territorial boundaries of what is 

now known as the 1855 ceded territory](Royce 357) 1855 Treaty, Articles 1, 101. The language, 

in which the bands “cede[d], s[old], and convey[ed] to the United States all their right, title, and 

interest in, and to” the area on which Defendant’s action took place applies directly to the present 

matter. There is no language in this treaty reserving to the Chippewa the right to hunt, fish, and 

gather. And, Defendant’s vague assertions to the contrary, no treaty either before or since 1855 

has reserved or granted off—reservation hunting, fishing, and gathering rights within the 1855 

ceded territory. As the signatory Bands of Chippewa ceded all “right, title, and interest" to the 

1855 territory, and never reserved any rights to hunt, fish, and gather, Defendant’s defense must 

fail. 

                                
1  The 1855 Treaty also created a number of reservations for the Chippewa, including 
present day Leech Lake Reservation. See 1855 Treaty, Article 2; United States v. Brown, 
777 F.3d. 1025, 1028 (8th Cir. 2015). However, most 0f these reservations were later 
ceded back to the United States government. See 1864 Treaty with the Chippewa, 
Mississippi, Pillager, and Lake Winnibigoshish (Exhibit 12) at Article 1; Johnson v. 
Gearlds, 234 U.S. 422, 427 (1914); 8 Ind. C1 781 (June 28, 1960). 
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Defendants appears to take the position that, as there is no language in the 1855 

Treaty that cedes hunting, fishing and gathering rights to the United States, they still hold such 

rights. Defendants clearly misstate, or misunderstand, the fundamental principles of Indian law. 

Land use rights and title to land that Indians hold by virtue of the fact that they were the original 

occupiers of the land are called aboriginal rights and title. As explained in the foremost Indian 

law treatise: 

“Aboriginal title, along with its component hunting, fishing, and gathering 
rights, remains in the Tribe that possessed it unless it has been granted 
to the United States by treaty, abandoned, or extinguished by statute. 
A claim based on aboriginal title is good against all but the United States. 
The power to extinguish aboriginal title or aboriginal use rights rests 
exclusively with the federal government. If aboriginal title to land is 
extinguished, the hunting, fishing, and gathering rights on the land are 
extinguished as well, unless those rights are expressly or impliedly 
reserved by treaty, statute, or executive order.” 
 
Felix S. Cohen, Handbook of Federal Indian Law 1121 § 18.01 (2005 ed.). 

pertinent part: 

“The Mississippi, Pillager, and Lake Winnibigoshish bands of Chippewa 
Indians hereby cede, sell, and convey to the United States all their right, 
title, and interest in, and to, the lands now owned and claimed by them, 
in the Territory of Minnesota, and included within the following That is, hunting, fishing, 
and gathering rights are part and parcel to aboriginal rights, 
and no specific mention of them is necessary when aboriginal rights are ceded by 
treaty to extinguish those rights — in effect, they are ceded as a part of aboriginal 
title.” 
 
The United States entered into the 1855 Treaty with the signatory Tribes and used 

the language — “cede, sell, and convey to the United States all their right, title, and 

interest in" - to specifically extinguish the aboriginal title to the described area. And no “treaty, 

statute, or executive order” has ever “expressly or impliedly reserved” hunting, fishing, or 

gathering rights in the area where Defendants activities took place. Consequently, no 
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usufructuary rights were ever reserved or granted in the 1855 ceded territory. 

The legal principle that general treaty language that cedes all rights, title and interest 

in lands relinquishes all aboriginal rights, including hunting, fishing, and gathering 

rights, is universally recognized by the courts. For example, in Oregon Dep’t of Fish 

and Wild. V. Kamath Indian Tribe, 476 U.S. 753 (1985), the U.S. Supreme Court 

found that the language “cede, surrender, grant, and convey to the United States all 

their claim, right, title and interest” in certain lands was an unrestricted grant of land 

to the United States and that the “general conveyance unquestionably carried with it 

whatever special hunting and fishing rights the Indians had previously possessed [in 

the land]." Id. at 760-61.  

Likewise, the 9th Circuit Court of Appeals has noted that an “unqualified transfer of 

[Indian] title includes a transfer of hunting and fishing rights.” Western Shoshone Nat. Council v. 

Molini, 951 F.2d 200, 202-03 (9th Cir. 1991); See also In Re Wilson, 177 Cal. Rept. 336, 342634 

P.2d 363, 369(1982) (court’s review of case law leads to conclusion that “the right to hunt and 

fish has been held included in the right of occupancy"). 

The same language as used in the 1855 Treaty to cede territory to the United States 

has also been reviewed by the Minnesota Federal District Court and found to have not reserved 

usufructuary rights. In United States v. State of Minnesota, 466 F.Supp. 1382 (D.Minn. 1979), 

aff’d 614 F.2d 1161 (8th Cir. 1980), the Red Lake Band of Chippewa asserted: 

“ That its members retain hunting, fishing, trapping, and wild ricing rights 
in an area the Band ceded to the federal government in 1889 and 1904. 
Defendant State of Minnesota and intervening defendant counties 
assert that in 1889 and 1904 the Red Lake Indians expressly 
relinquished all their right, title, and interest in the ceded area, which of 
necessity must include hunting, fishing, trapping, and wild ricing rights.” 



25 

 

 
Id. At 1383. 

The Red Lake Band had ceded land to the United States via agreements with terms 

all but identical to the terms used in the 1855 Treaty. Specifically, in 1889 and again in 1904 the 

Red Lake Band agreed to “grant, cede, relinquish, and convey to the United states all right, title , 

and interest in and to all” of the lands at issue. Id. at 1384. Recognizing the broad terms in the 

cession agreements, the court held that the Band had ceded its hunting, fishing, trapping, and 

ricing rights along with all title to the land. Two recent United States Supreme Court decisions 

have construed Indian cession agreements and enactments with language nearly identical to that 

quoted above. See Rosebud Sioux Tribe v. Kneip, 430 U.S. 584 (1977); DeCoteau v. District 

county Court, 420 U.S. 425 (1975). These cases make clear that the “all right, title, and interest” 

language is “precisely suited” for the purpose of elimination of Indian title and conveying to the 

government all the Band’s interest in the ceded lands. DeCoteau, supra, at 445, Rosebud, supra, 

at 1366. 

If the cessions extinguished Indian title to the ceded areas, they also would have the 

effect of abrogating any aboriginal hunting, fishing, trapping, or wild ricing rights. These rights 

are mere incidents of Indian title, not rights separate from Indian title, and consequently if Indian 

title is extinguished so also would these aboriginal rights be extinguished. (Citations omitted.) 

Thus, the language used was “precisely suited” for relinquishment of the very rights the Band 

now claims it retained. Id. At 1385. 

Because the terms of the 1889 and 1904 cession instruments at issue in State of 

Minnesota are effectively identical to the terms of the 1855 Treaty, the identical analysis applies. 

The 1855 Treaty states that the Mississippi, Pillager, and Lake Winnibigoshish Bands cede “all 
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their right, title, and interest” in the land in question — language considered by the court in State 

of Minnesota. In none of the three documents do the Bands reserve hunting, fishing, and 

gathering rights. Nor are those rights reserved or granted in any prior or future document. Thus, 

applying the court’s analysis in State of Minnesota to the present case, because the 1855 Treaty 

extinguished the signatory Bands aboriginal “right, title, and interest” to the area on which 

Defendants’ violations of state law occurred, any hunting, fishing, and gathering rights — which 

by their very nature and legal definition “are mere incidents of Indian title” - were extinguished 

along with the signatory Bands’ aboriginal title to the 1855 ceded territory. 

Reservation of usufructuary rights by the 1855 Treaty do not have to be inferred as 

Defendant appears to encourage this Court to do here. When Indian Tribes and the United States 

intended that such rights be reserved, it was common practice that such reservation was 

explicitly included in the treaty. And the Mississippi Bands were certainly familiar with how it 

was accomplished as such explicit reservations are found in treaties entered into in 1837, 1842, 

and 1854, all treaties to which the Mississippi Bands were parties. See 1837 Treaty with the 

Chippewa, 7 Stat., 536 (July 29, 1837), Article 5 (“The privilege of hunting, fishing, and 

gathering the wild rice, upon the lands, the rivers and the lakes included in the territory ceded, is 

guaranteed to the Indians, during the pleasure of the President of the United States.");  

1842 Treaty with the Chippewa, 7 Stat., 591 (Oct. 4, 1842), Article 2 (“The Indians 

stipulate for the right of hunting on the ceded territory, with the other usual privileges 

of occupancy, until required to remove by the President of the United States...."); 1854 Treaty 

with the Chippewa, 10 Stats., 1109 (Sept. 30, 1854), Article 11 (“And such of them as reside in 

the territory hereby ceded, shall have the right to hunt and fish therein, until otherwise ordered by 
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the President"). Defendant has not demonstrated, and cannot demonstrate, why the Bands that 

had just the year before been party to an agreement that specifically and explicitly reserved 

usufructuary rights reasonably believed that it retained such rights without so much as a mention 

in the 1855 Treaty. Consequently, Defendant’s assertion must fail. 

The Indian Claims Commission - ICC  

In 1946 Congress created the Indian Claims Commission (ICC) to hear Tribal claims 

arising under the Constitution, Laws, Treaties or executive orders and accruing before 

August 13, 1946. Mille Lacs Band of Chippewa Indians v. State of Minnesota, 124 F 

3d 904, 923 (8th Cir 1997). In January of 1948, many Minnesota Bands of Chippewa 

brought claims for compensation for lands ceded under the 1837, 1842, 1854 and 

1855 treaties. Id. These included the Minnesota Chippewa Tribe, White Earth Band, 

Leech Lake Band and Mille Lacs Band. The original petition was assigned ICC docket 

number 18. Subsequently, claims connected with the 1855 treaty were assigned 

docket number 18-B. The claims associated with the treaties of 1864 and 1867 (ICC 

Docket 18-N) were consolidated with 18-B. Id, at 923-924. Docket 18-N involved 

the same parties as 18-B. 

The ICC found that the reservations created by the Treaty of 1855 2 were all ceded to 

the United States by Article 1 of the 1864 Treaty. 14 Ind. CI. Comm. 226 (Nov 20, 

1964) at FF 53, Page 229. Later, in the same decision, the ICC did find the Mille Lacs 

reservation to still exist. In exchange for this cession the Chippewa received a new 

                                
2 Gull Lake (Royce area 453); Sandy Lake (Royce area 455); Rabbit Lake (Royce area 
456) ; Pokegama Lake (Royce area 457) and Mille Lacs (Royce area 454) 
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reservation (Royce area 507) under Article 2 of the 1864 Treaty. The ceded lands 

consisted of 246,880.14 acres where the new reservation was considerably larger at 

1,621,678 acres. (FF 55 P. 229). In regard to the 1855 Treaty, the ICC awarded a 

Monetary judgment to the plaintiffs. In regard to the 1864 Treaty, the ICC disallowed 

the claim finding no evidence that the fair market value of the ceded areas exceeded 

the fair market value of the larger new reservation. As to the 1867 Treaty, the ICC 

disallowed the claim as the amounts paid were 83% of the fair market value of the 

coded area. 

The plaintiff appealed to the United States Court of Claims. A stipulated settlement 

was reached prior to the conclusion of the appeal. This settlement resolved all claims 

or demands asserted, or that could have been asserted, in Docket numbers 18-B and 

18-N. 15 Ind. CI. Comm. 466, 484 (July 27, 1965). There was no mention of 

hunting, fishing or gathering rights in either of these matters. Likewise, the Treaties 

concerning 1855, 1864 and 1867 were also silent concerning hunting, fishing and 

gathering rights.  

When hunting, fishing and gathering rights are not reserved in the Treaty, silence 

concerning the same in an ICC judgment, implies that the rights were determined to 

have been disposed of by the cession of the land. Mille Lacs Band of Chippewa 

Indians v. State of Minnesota, at 925. In Western Shoshone_National Council v. 

Molini, 951 F 2d 200 (9th Cir 1991) cert denied 506 US 822 (Oct 5, 1992), claims for 

hunting and fishing rights did not survive an ICC extinguishment of title and 

correlating award because the Treaty “did not expressly reserve hunting and fishing 
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rights”. Id. at 202-203. Western Shoshone, as in this case, dealt with an unqualified 

transfer of title. Absent some express reservation, hunting, fishing, and gathering 

rights are subsumed within the unconditional transfer of title. In other words, they 

are included with the unconditional transfer. Consequently, the aboriginal hunting, 

fishing and gathering rights were taken when “full title extinguishment” occurs. Id. 

at 203. As in Western Shoshone, the 1855 Transfer of Title was unconditional and 

included all aboriginal hunting, fishing and gathering rights. This also applies to the 

1864 and 1867 treaty cessions. 

Collateral estoppel bars this claim.  

Defendants are estopped from (1) claiming usufructuary rights were created/reserved in 

the 1855 ceded territory and (2) that the reservations set apart for the Mississippi Band in the 

1855 ceded territory and later ceded to the United States in the 1864 continue to exist and are 

Indian Country. 

Collateral estoppel bars a party from relitigating an issue that was actually litigated 

and necessary to the outcome. Parklane Hosiery Co. v. Shore, 439 U.S. 322 326 N. 5, 99 S. Ct. 

645, 649 N. 5, 58 L Ed 2d 552 (1979). In order to establish collateral estoppel, it must be shown 

that: 

1. Issue in current action is identical to one in the prior action. 

2. The estopped party was a party or in privity with a party to the prior action. 

3. The prior action resulted in a final adjudication on the merits. 

4. The party sought to be estopped was given a full and fair opportunity to be heard on 

the issue in the prior action. 
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Wellons Inc. v. T.E. Ibberson Co, 869 F 2d 1166, 1169 (8th Cir 1989).  

Privity "expresses the idea that as to certain matters and in certain circumstances persons 

who are not parties to an action but who are connected with it in their interests are affected by 

the judgment with reference to interests involved in the action, as if they were parties." Margo-

Kraft Distribs., Inc. v. Minneapolis Gas Co, 294 Minn. 274, 278, 200 N.W.2d 45, 47 (1972) 

(quoting Restatement (First) of Judgments § 83 cmt. a (1942)). “Privies to a judgment are those 

who are so connected with the parties in estate or in blood or in law as to be identified with them 

in interest, and consequently to be affected with them by the litigation.” Hentschel v. Smith, 278 

Minn. 86, 95, 153 N.W.2d 199, 206 (1967); see also McMenomy v. Ryden, 276 Minn. 55, 58-59, 

148 N.W.2d 804, 807 (1967) (citing 30A Am.Jur. Judgments § 399 (1958)). According to the 

Restatement of Judgments, courts will find privity to exist for “those who control an action 

although not parties to it,”, “those whose interests are represented by a party to the action,” and 

“successors in interest to those having derivative claims." Margo-Kraft Distribs., Inc., 294 Minn. 

at 278, 200 N.W.2d at 47-48 (quoting Restatement (First) of Judgments § 83 cmt. a (1942)). 

However, privity may also be found in other circumstances, beyond those categories 

noted in the Restatement, when a person is otherwise “so identified in interest with another that 

he represents the same legal right.” McMenomy, 276 Minn. at 59, 148 N.W.2d at 807 (quoting 

30A Am.Jur. Judgments § 399 (1958)). Because the circumstances in which privity will be found 

cannot be precisely defined, we have held that determining whether parties are in privity requires 

a careful examination of the circumstances of each case. Margo-Kraft Distribs., Inc. 294 Minn. 

at 278, 200 N.W.2d at 47. See Rucker v. Schmidt 794 N.W.2d 114 (Minn. 2011) rehearing denied 

March 3, 2011. 
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In State v. Clark, supra, the Minnesota Supreme Court concluded that the Treaty of 

1855 extinguished the Indian aboriginal hunting/fishing/gathering rights in the ceded 

territory outside the reservation lands. The issues before the Court was state 

enforcement of gaming laws. This case was connected to White Earth Band of 

Chippewa v. Alexander, 518 F Supp. 527 (D. Minn.1981) which dealt with whether 

four townships were or were not part of the White Earth Reservation. White Earth Band v. 

Alexander was held in abeyance pending the outcome in Clark, demonstrating the central 

importance of the Clark proceedings. After finding that the 1855 Treaty extinguished Indian 

aboriginal hunting/fishing/gathering rights, the Court found these rights to have been reacquired 

by the Treaties of 1864 and 1867 within the White Earth Reservation. (emphasis added.) 

Subsequently, the White Earth Band V. Alexander matter proceeded forward. The Federal 

District Court recognized and accepted the Clark Court’s decision and proceeded accordingly. 

White Earth Band v. Alexander, at 534- 535. The White Earth Band also accepted the 

determination(s). The District Court’s decision was appealed. White Earth Band of Chippewa v. 

Alexander, 683 F. Supp. 1129 (8th Cir 1982), cert denied; 459 U.S. 1070 (Dec. 06, 1982). The 

8th Circuit also acknowledged and relied on Clark. Id. at 1134. The White Earth Band continued 

to rely on Clark as well.  

That the Treaty of 1855 extinguished aboriginal rights of hunting/fishing/gathering in the 

ceded territory has thus already been fully litigated and resolved. It has been relied/commented 

upon in numerous court decisions. Defendants (and all Minnesota Chippewa Tribal Members) 

are in privity with the Defendants in Clark and White Earth Band. This is true whether it be 

privity of blood, law or being so identified in interest with other Chippewa Indians so as to 
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represent the same legal right. If this were not the case, then every Chippewa Indian against 

whom enforcement of Game Laws in the 1855 ceded territory is pursued will be able to relitigate 

this issue over and over and over again. This would be contrary to the legal doctrine of collateral 

estoppel. 

As provided in this brief, the Minnesota Chippewa Tribe (on behalf of all 

Chippewa Indians), White Earth Band, Leech Lake Band and Mille Lacs Band all litigated 

before the ICC seeking compensation for the ceding of the reservations in 1864 (and 1867). The 

ICC found the reservations (including Gull Lake) to have been ceded to the United States. The 

ICC further found a larger reservation was created for the Mississippi Chippewa in exchange for 

the cessions. 14 Ind. CI. Comm. 226 (Nov. 20, 1964) at FF 53, Page 229.  

This is binding upon the Tribe and participating bands. See Oglala Sioux Tribe v. 

Homestake Mining Co., 722 F 2d 1407, 1413 (8th Cir 1983) rehearing denied: Jan. 20, 1984. It is 

also binding upon all of the members (current and future) of the Tribe and participating bands as 

well. All members of the Tribe/Bands are in privity with the Tribe/their respective Band whether 

by estate, in blood or in law. Certainly, the membership of the Tribe/Band is so identified in 

interest with the Tribe/Band as to represent the same legal rights relating to prior treaties 

and their various provisions. If this were not the case, there would be no judicial finality of issues 

arising under such.  

 Reliance on Minnesota v. Mille Lacs is inappropriate.  

The language of the 1855 Treaty clearly cedes all aboriginal title to the territory, which 

by definition includes hunting, fishing, and gathering rights, Defendants rely on the U.S. 

Supreme Court’s opinion in Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172 



33 

 

(1999) to claim that usufructuary rights in the territory have already been judicially-recognized. 

The Mille Lacs litigation was brought by the Mille Lacs Band in an attempt to assert 

usufructuary rights that were specifically reserved in treaty language for territory ceded in the 

1837 Treaty with the Chippewa. This ceded territory lies south and east of the 1855 ceded 

territory at issue here (Royce Area 242). The presence of actual treaty language that reserved 

hunting, fishing, and gathering rights stands in stark contrast to the instant case. In the Mille Lacs 

litigation, the State argued, among other defenses, that Article 1 of the 1855 Treaty at issue here, 

which the Mille Lacs Band had also signed, abrogated the usufructuary rights guaranteed to the 

Mille Lacs Band in the 1837 Treaty for the 1837 ceded territory. Mille Lacs, 526 U.S. at 195. 

The specific language in the 1855 Treaty relied upon by the State was the final sentence 

of Article 1, which states that “said Indians do further fully and entirely relinquish and convey to 

the United States, and all right, title, and interest, of whatsoever nature the same may be, which 

they may now have in, and to any other lands in the Territory of Minnesota or elsewhere.” The 

State argued that, in addition to ceding all aboriginal interest in the 1855 ceded territory, the 

Mille Lacs Band also ceded any remaining interests it had in all of Minnesota, and that cession 

included the usufructuary rights specifically reserved in the 1837 Treaty. Id. 

The Court disagreed, holding that neither the language of the 1855 Treaty nor the 

history of negotiation contained any indication that the Chippewa intended in the 1855 Treaty to 

cede their usufructuary rights that they had explicitly reserved in the 1837 Treaty for the 1837 

ceded territory. The Court noted that “the Chippewa did not understand the proposed [1855] 

Treaty to abrogate their usufructuary rights as guaranteed by other treaties. It is difficult to 

believe that in 1855, the Chippewa would have agreed to relinquish the usufructuary rights they 
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had fought to preserve in 1837 without at least a passing word about the relinquishment.” Id. At 

198. Thus, contrary to addressing the impact of the 1855 Treaty on aboriginal rights held in the 

1855 territory, the Court in Mille Lacs addressed the impact of the 1855 Treaty on preexisting 

treaty-reserved rights held in other lands. The lower courts in the Mille Lacs litigation more 

clearly emphasized this distinction, and helps put the U.S. Supreme Court’s discussion into its 

proper context.  

For example, in the Eighth Circuit Court of Appeals opinion in Mille Lacs, the court 

discussed reliance by the intervenor-defendants on United States v. Santa Fe Pac. 

R.R., 314 U.S. 339 (1941), stating in part: The district court [in Mille Lacs] distinguished Santa 

Fe. “Not only is the historical context completely different, the Court’s analysis was based 

upon aboriginal title whereas in this case, the usufructuary rights at issue have been found to be 

treaty rights.” (Citation omitted.) We agree. The circumstances involved in Santa Fe where the 

argument was over aboriginal title rather than usufructuary rights reserved by treaty, are not 

present here.” 

Mille Lacs Band of Chippewa Indians v. State of Minnesota, 124 F.3d 904, 919 (8th 

Cir. 1997). 

The Eighth Circuit also noted that the Seventh Circuit’s opinion in Lac Courte Oreilles 

Band of Chippewa Indians v. Voigt, 700 F.2d 341, 351-54 (7th Cir. 1983) provided a relevant 

analysis of the federal case law that establishes the important differences between aboriginal 

rights and treaty-recognized rights. The Voigt decision dealt with the application of the 1837 

Treaty on that part of the 1837 ceded territory located in the State of Wisconsin. Id. at 343. As 

the Seventh Circuit noted, one important distinction between aboriginal versus treaty-reserved 
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rights (such as usufructuary rights) is that aboriginal rights can be implicitly abrogated, while 

treaty-reserved rights cannot: 

“The primary relevance of the distinction between aboriginal rights of use and treaty-
recognized usufructuary rights to the instant case lies in the degree of explicitness required to 
abrogate such rights. Reflecting the ease with which Congress may extinguish aboriginal right, 
the Supreme Court required only an implicit abrogation of off-reservation usufructuary rights [in 
Santa Fe, 314 U.S. at 358]....By contrast, the abrogation of treaty-recognized rights, like the 
extinguishment of treaty-recognized title, appears to require something more explicit. The 
parties disagree as to precisely what is required. Both parties, however, recognize the importance 
of Menominee Tribe v. United States, 391 U.S. 481 (1968), to this inquiry. ....We believe that the 
proper reading on Menominee is consistent with Mattz [v. Arnett, 412 U.S. 481 (1973)]: a 
termination of treaty-recognized rights by subsequent legislation must be by explicit statement or 
must be clear from the surrounding circumstances or legislative history.” 
 

Lac Courte Oreilles Band, 700 F.2d at 352, 354 (emphasis in original). 

With this legal background, the U.S. Supreme Court’s discussion in Mille Lacs is 

consistent with prior precedent regarding abrogation of treaty-recognized rights. Consequently, 

its statements regarding the 1855 Treaty's impact on treaty recognized rights reserved in the 1837 

Treaty for the 1837 ceded territory is irrelevant to the present matter, as the present case is 

concerned with abrogation of aboriginal rights as opposed to rights reserved in a previous treaty. 

The legal principle relevant here is that, when aboriginal rights are at issue, there is no need 

for a treaty to explicitly reference the abrogation of hunting, fishing, and gathering rights as they 

are inextricably bound to aboriginal title to the land being ceded. However, when treaty-reserved 

rights are at issue, such as previously reserved usufructuary rights in the Mille Lacs litigation, 

there must be specific language referencing those rights and explicitly abrogating them. In the 

present matter, the 1855 Treaty did not specifically reserve any rights to the Indians; therefore, 

all aboriginal title was ceded, and that cession includes hunting, fishing, and gathering rights that 

are incident to those aboriginal rights. Consequently, Defendants’ reliance upon the U.S. 
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Supreme Court’s opinion in Mille Lacs is taken completely out of context, is without legal 

support, and should be rejected. 

State v. Northrup has previously addressed claims of Jurisdiction and usufructuary 

rights 

In State v. Northrup, 2019 WL6838485 *1, *2 (Minn. Ct. App. 2019); rev denied 

March 17, 2020, is directly on point with claims raised by the Defendants in the case at bar. The 

appellate court painstakingly reviewed the history of the treaties referred to herein and concluded 

that the State of Minnesota has subject matter jurisdiction over the prosecution of Northrup 

because his acts did not occur in “indian country”. Id. at *2. Defendants makes the same legal 

claims and for the same reasons, rational and holding in Northrup, and their legal claim fails in 

the case at bar. 

Similarly, in Northrup, the court held that the Northrup did not possess usufructuary 

rights on Gull Lake and a similar usufructuary claim is being asserted by Defendants 

in this case. Id. at *3. Specifically, Defendants attempts to bootstrap their tribal affiliation with 

their off-reservation activity, relying on the 1855 Treaty, as authority to violate the laws of the 

State of Minnesota. Defendant’s legal claim fails because so such authority is reserved or 

otherwise granted in the 1855 Treaty for all the reasons stated previously herein. It is “well 

settled” that statutes of general applicability are enforceable again Indians “unless there exists 

some treaty right which exempts the Indian from the operation of the particular statute in 

question. United States v. Three Winchester 30-30 Caliber Lever Action Cabines, 504 F.2d 

1288, 1291 (7th Cir. 1974). No such exemption exists in the 1855 Treaty and as 

such, this Court has jurisdiction of this case. 
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Attached are district court opinion addressing the same legal claims raised in this case. 

The district court in Hubbard County embarked on the same analysis that occurred in the Crow 

Wing County, Wadena County, Aikin County, and the Court of Appeals in Northrup and arrived 

as the same legal conclusion: the 1855 Treaty did not reserve any usufructuary rights in the 

ceded area. 

While Northrup is an unpublished 2019 opinion, the Court of Appeals in its analysis 

cites and relies upon a litany of well settled law on this matter. Further, the Minnesota 

Supreme Court denied review of Northrup on March 17, 2020, signaling its approval 

of the underlying opinion. The time for Northrup to seek federal court review for his 

case has expired and there is not federal review of the Northrup case. As such, the 

holding and analysis in Northrup is the current state of the law on these issues in 

Minnesota. 

II. EVEN IF THE COURT DEVIATES FROM ESTABLISHED PRECEDENT, NON-
NATIVE AMERICANS DO NOT HAVE TREATY RIGHTS. 

 
Defendants request the Court bar prosecution of their trespass claims, as they were invited 

guests of Native American participants. This claim is without merit. The Courts have held that 

individuals who are not enrolled members of a band are not entitled to exercise hunting and 

fishing treaty rights reserved to members of band and are subject to prosecution under state law. 

State v. Shabaiash, 485 N.W.2d 724 (Minn. Ct. App. 1992) (further holding in footnote that the 

treaty of 1854 mentions that the Chippewa of the Mississippi also agreed to the cession of land 

and agreed that all consideration be paid to the Chippewa of Lake Superior. An 1855 treaty with 

the Chippewa of the Mississippi specifies that they thereby ceded any interest in land in 

Minnesota.) 
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III. There is Probable Cause to Believe that Defendants Trespassed.  

 STANDARDS ON MOTIONS TO DISMISS FOR LACK OF PROBABLE CAUSE 
 

To be charged with a crime, probable cause must exist to believe the person is guilty. State v. 

Lopez, 778 N.W.2d 700,703 (Minn. 2010). On a motion to dismiss for lack of probable cause, 

the court must decide if sufficient evidence exists to establish probable cause to believe that the 

crime charged has been committed and that it was the defendant who committed the crime. 

Lopez, 778 N.W.2d at 703 (probable cause arises “where facts have been submitted to the district 

court showing a reasonable probability that the person committed the crime.”); State v. Florence, 

239 N.W.2d 892, 896 (Minn. 1976) (probable cause requires a determination that it is more 

probable than not that a crime was committed and that the defendant committed the crime); State 

v. Knoch, 781 N.W.2d 170, 177 (Minn. App. 2010) (purpose and function of a motion to dismiss 

for lack of  probable cause is “to inquire concerning the commission of the crime and the 

connection of the accused with it”); State v. Dunston, 770 N.W.2d 546, 550-52 (Minn. App. 

2009) (same); State v. Trei, 624 N.W.2d 595, 597 (Minn. App. 2001) (Probable cause exists 

“where the facts would lead a person of ordinary care and prudence to hold an honest and strong 

suspicion that the person under consideration is guilty of a crime”); State v. Carlson, 267 

N.W.2d 170, 173 (Minn. 1978) (same); Minn. R. Crim. P. 2.01 subd. 1 & 11.04 subd. 1(a). 

Because the purpose of permitting the defendant to challenge probable cause is to 

“protect a defendant unjustly or improperly charged from being compelled to stand trial,” when a 

defendant challenges probable cause, the district court must exercise independent judgment to 

determine if it is fair and reasonable to require the defendant to stand trial. Florence, 239 N.W.2d 
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at 896, 899, 902; State v. Ortiz, 626 N.W.2d 445, 449 (Minn. App. 2001). In doing so, the court 

may review the complaint and the entire record, including police reports and statements of 

witnesses and victims, including reliable hearsay, and representations of the prosecutor. State v. 

Dunagan, 521 N.W.2d 355, 356 (Minn. 1994); State v. Rud, 359 N.W.2d 573, 579 (Minn. 1984); 

Minn. R. Crim. P. 11.04 subd. 1(c). The district court must view the evidence in the light most 

favorable to the State, with every inference which may fairly be drawn from the evidence drawn 

in favor of the State. State v. Peck, 773 N.W.2d 768, 782 n.1 (Minn. 2009); Knoch, 781 N.W.2d 

at 178; Trei, 624 N.W.2d at 598. The court may not assess the relative credibility or weight of 

conflicting evidence, State v. Barker, 888 N.W.2d 348, 353 (Minn. App. 2016), so as “not to 

invade the province of the jury.” Trei, 624 N.W.2d at 598. 

The court may grant a motion to dismiss for lack of probable cause only if the facts 

appearing in the record together with all inferences drawn therefrom would not “present a fact 

question for the jury's determination on each element of the crime charged.” Lopez, 778 N.W.2d 

at 704. The evidence produced by the State need not rise to the level of proof required to convict, 

Knoch, 781 N.W.2d at 178; State v. Clark, 134 N.W.2d 857, 870-71 (Minn. 1965), because 

probable cause does not require proof beyond a reasonable doubt. Florence, 239 N.W.2d at 896; 

State v. Fish, 159 N.W.2d 786, 790 (Minn. 1968); Knoch, 781 N.W.2d at 178. This rule applies 

due to the strong public interest in having a jury, drawn from the community, decide the issue of 

guilt or innocence after extensive adversarial testing during a criminal trial. Trei, 624 N.W.2d at 

598. 

The court should deny a motion to dismiss for lack of probable cause when the facts 

appearing in the record, if proved at trial, would preclude the grant of a motion for a directed 
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judgment of acquittal. Lopez, 778 N.W.2d at 703-04; Dunagan, 521 N.W.2d at 356; Florence, 

239 N.W.2d at 903; State v. Gerard, 832 N.W.2d 314, 317 (Minn. App. 2013), rev. 

denied (Minn. Sept. 17, 2013). 

In Minnesota, the elements that the State must be able to prove are: 

First, the defendant intentionally trespassed upon the premises of another. 

Second, the defendant refused to depart from the premises upon the demand of the 

lawful possessor. 

Third, the defendant acted without claim of right. 

CRIMJIG 17.22 Trespassing—Elements, 10A Minn. Prac., Jury Instr. Guides--Criminal 

CRIMJIG 17.22 (6th ed.). 

The State has provided sufficient information through the introduction of a Florence 

packet, as well as through the cross-examination of Defense witnesses to sustain these charges. 

First, the State must prove that defendant intentionally trespassed on the premises of 

another. As noted in Sheriff Halvorson’s report, “a group of people walked out onto the Enbridge 

easement and gathered on a road built with wooden mats.” Sheriff Halvorson further notes that 

the area was posted by Enbridge and a local landowner with “No Trespassing” signs. Sheriff 

Halvorson brokered negotiations with both the group and Enbridge to allow the group to 

participate in a ceremony. On June 13, 2021, Sheriff Halvorson notes his receipt of a letter from 

Enbridge, revoking the consent for the group to be present on their easement. (See Florence 

Packet, Sheriff Halvorson Report 6/15/21). Deputy Pereira notes in her report that 

“approximately 50 people remained on the pipeline right of way.” (See Florence Packet, Deputy 

Meagan Pereira Report 6/27/21).  
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The second element the State must meet is that the individual refused to depart on 

demand of the lawful possessor. The letter from Enbridge to Sheriff Halverson was submitted as 

a part of the Florence packet. Included in the letter is the following language: 

“First, to provide written notice to the trespassers that they must immediately depart from 

the construction site and the premises. You are authorized to distribute copies of this letter to any 

and all trespassers—i.e., persons found on the construction site or premises without the specific 

authorization of Enbridge or its contractors. Second, to serve as the request of Enbridge that your 

department enforce Minnesota law regarding trespassing on premises (Minn. Stat. § 609.605) 

and on a pipeline property (Minn. Stat. § 609.6055) and to remove and charge with criminal 

trespass any persons who are present on the property without the express consent of Enbridge or 

its contractors.” (See Letter Enbridge, dated June 12, 2021). 

 Enbridge specifically authorized and requested Sheriff Halverson’s help in removing the 

individuals on the easement. While on the stand, Ms. Goodwin and Mr. Keezer acknowledged 

that they understood that Sheriff Halverson was removing individuals from the premises, and 

that those who did not vacate would be issued citations. Defendants refused to vacate, and were 

subsequently issued a citation for trespass. There is no question that Sheriff Halverson was clear 

to all individuals cited for trespass that day that they were to vacate the premises. 

Lastly, as noted extensively above, the Defendants were without claim of right to be on 

the easement. Enbridge specifically noted in the letter to Sheriff Halverson that he was 

authorized to remove anyone who was on the property without Enbridge’s express consent. The 

above-entitled defendants did not have such consent.  

Defendants assert that they were an invited guest of a White Earth Band member and a 
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Leech Lake Band member. None have provided documentation of any tribal affiliations which 

would even begin to trigger the analysis concluded above. The area of the easement (as noted in 

the reports) sits on the Mississippi River, on 230th St. near Shevlin, Minnesota. Neither the White 

Earth Reservation, nor the Leech Lake Reservation extend to this property.  

As a general rule, a defendant initially must demonstrate membership in a Tribe 

possessing a claimed treaty right. See U.S. v. State of Wash., 459 F. Supp. 1020, 1037 (W.D. 

Wash. 1978).  A defendant who does not establish membership in a Tribe that is entitle to 

exercise treaty rights is subject to state law.  Puget Sound Gillnetters Ass’n v. U.S. Dist. Court 

for Western Dist. Of Wash., 573 F.2d 1123, 1130 (9th Cir. 1978), judgment vacated on other 

grounds, 443 U.S. 658 (1979).   

Defendants assert that they were acting on the treaty rights established by the 1855 

Treaty. This brief is in no way reflects a belief that tribal members acting outside of the 

geography of the reservation are not also subject to State law. Only to highlight that as a non-

tribal member, Defendants are certainly not subject to the protections of any treaty, and were 

trespassing on June 14, 2021.  

CONCLUSION 
 

Starting with the first treaty with the Chippewa Indians and running through today, 

Defendants argues that a vast Indian Country was created and maintained (including 

usufructuary rights) through successive treaties that would encompass all of the 1855 ceded 

territory and beyond.  

Defendants’ assertions have been previously rejected (in Clearwater County no less) See 

White Earth Band v. Alexander, 683 F.Supp. at 1135-1136.  



43 

 

The Congressional intent as to the 1855 Treaty ls clear, complete Indian interest 

extinguishment was to occur. That is what happened. No usufructuary rights were reserved to the 

Chippewa Indians in the 1855 ceded territory, and thus, those rights cannot be granted to non-

native parties. Several reservations were reserved to them. In addition to the clear intent, 

acceptance of these reservations amounted to a relinquishment of any Tribal claims to lands 

which they might have had outside the reservation. U.S. v. Santa Fe Pac. R. Co., 314 US 339, 

62 S. Ct. 248, 86 L Ed 260 (1941).  

This is consistent with the ICC finds that farms had already been created at Gull Lake, 

Rabbit Lake, Cass Lake, Sandy Lake, Mille Lacs and on the Crow Wing River by 1855. 8 Ind. 

CI. Comm. 781. The reservations reserved to the Mississippi Band were ceded to the United 

States in 1864 and 1867 which Bands relocated to the White Earth Reservation. Subsequent 

history that some may not have relocated does not alter the legal effect of this cession. White 

Earth Band v. Alexander, at 1135. Defendants’ motion should in all ways be denied and 

the matter should be set on for a plea hearing. 

      Respectfully submitted, 

 
___________________ 
Kathryn Lorsbach 
Clearwater County Attorney 
213 Main Ave. N., Dept. 301 
Bagley, MN 56621 
(218) 694-6566 


